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A.  INTRODUCTION

The previous chapter examined certain procedures of the U.N. Human Rights Council aimed primarily at using methods of persuasion and embarrassment to respond to widespread and grave human rights violations.  This chapter examines the options available to the international community as a response to genocide or other massive human rights violations.  While examining the historical instances of humanitarian intervention and legal principles supporting intervention in international law, this chapter also presents, as a case study, the situation in Darfur, Sudan, during 2005-06.  It proceeds by presenting the facts as known regarding the violations taking place in the Darfur region of Sudan and presents the question as to whether those violations amount to the crime of genocide under international law.  The situation in Darfur will highlight the difficulties of applying the U.N. Charter and international human rights conventions to humanitarian crises and creating consensus for the appropriate response within the international community.  The chapter next presents the relevant portions of the U.N. Charter relating to intervention and the use of force and highlights conflicting interpretations of the Charter language.  This chapter then examines the role of the U.N. in authorizing armed and other collective intervention to protect human rights and the multitude of functions such armed operations can serve.  The next section analyzes the use of force by regional organizations in efforts to bring an end to  humanitarian emergencies.  The chapter follows with a discussion of the unilateral use of force and its implications under international law.  The chapter concludes with a critical examination regarding the future of humanitarian intervention, including the U.N.’s ability to remain effective in stopping humanitarian crises and the international perception of the use of force for humanitarian intervention in the wake of the war in Iraq and the events in Darfur.
B.  QUESTIONS

1.
How is genocide defined under international law?  

a. What are the objective and subjective elements which are required to establish criminal responsibility for genocide?  Have those elements been met in the case of Darfur?  More specifically, has the Government of Sudan or government-supported militias committed genocide? 
b. Which international body or organization has the authorization to decide whether genocide is occurring?
c. What are the legal and political consequences to a finding of genocide by the international community? 

2. What roles does the U.N. play in maintaining or restoring international peace and security?

a. How have those roles evolved from the formation of the U.N. through today?

b. What are the legal bases for U.N. authority?  Have they changed over the years?

c. What limits does international law impose on peaceful unilateral intervention?

d. What additional rules apply if armed force is involved?

e. Can the use of foreign military force with its inherent risk to human life and its potential to become the occasion of human rights abuses ever be justified as a way of dealing with grave human rights situations?

f. Are there long-term consequences to the legitimacy of international law from armed conflict arising from humanitarian intervention based on humanitarian principles?

3. How has the U.N. Security Council responded to the situation in Darfur?  How has the Secretary-General carried out the Security Council’s mandate?

4. What roles do multilateral regional organizations play in the protection of human rights through the use of force?

a. Should regional organizations have a special role to play in using force to protect human rights?  Are regional organizations better or less well equipped to respond effectively to human rights violations in their spheres of influence?

b. How can the U.N. give regional organizations special recognition and responsibilities?  How can the U.N. effectively monitor their role so that they do more good than harm?

5. What is the role of the African Union in addressing the violations in Darfur?

a. What is the nature of the Protection Force established in Darfur by the African Union?  What actions can the troops take in the face of ongoing violations?

b. How are the African Union’s actions being coordinated with the U.N.’s actions to prevent further violence?

c. Is the international community providing appropriate support to the African Union in the African Union’s efforts to stop the atrocities in Darfur?  Should the international community be more involved in helping the African Union resolve the conflict?

6. What responsibility do other states have to intervene if genocide is occurring?

a. What is the U.S. Government’s position regarding whether the Government of Sudan has committed genocide?  
b. How has that decision affected the steps taken by the international community to stem the violations?

7. What roles does the U.S. play in U.N. efforts to protect human rights?

a. What obligations does the U.S. have as a U.N. member?  As a member of the Security Council?

b. What roles has the U.S. historically taken in U.N. human rights missions?  What roles do you think the U.S. should take?  How might you help convince skeptical members of Congress to adopt your views?

c. What unilateral actions can and should the U.S. take to protect human rights abroad?

8. Given the experience of the past decade or two, can one say that multilateral, regional, or unilateral military interventions have been successful?  Has one form of intervention been more successful than others?

a. How can the risks to human life and other human rights abuses in the context of military intervention be monitored and curtailed?

9. What role has the U.S. played in responding to the conflict in Darfur?  What should the position of the U.S. be in resolving the conflict?  As you read this chapter, place yourself in the role of foreign policy advisor to the President of the United States.  You have the task of proposing a course of action in light of these facts relating to the human rights situation in Darfur, Sudan.

C.  BACKGROUND ON DARFUR

1.  Human Rights Violations in Darfur


This section examines the situation in Darfur, Sudan.  The first two excerpts examine the humanitarian crisis including the crimes committed by the government-supported militias and the widespread disease and starvation occurring because of extensive population displacement in the region.  The third excerpt describes the loss by Darfurian villagers of all means to sustain their livelihood and procure necessities for survival.  The fourth excerpt provides a description of the government-supported “Janjaweed” militias primarily responsible for the atrocities in Darfur.  The fifth excerpt highlights the negative consequences of the continued conflict in Darfur through its effect on the neighboring state of Chad.

Human Rights Watch, Targeting the Fur:  Mass Killings in Darfur (2005) (footnotes omitted)
:
Background


Since early 2003, the people of Sudan’s western Darfur region have experienced a brutal

government-coordinated scorched earth campaign against civilians belonging to the same ethnicity as members of two rebel movements, the Sudan Liberation Army (SLA) and the Justice and Equality Movement (JEM).  The government’s campaign has combined two key elements with devastating consequences for civilians.  One is the systematic use of indiscriminate aerial bombardment in North Darfur and to a lesser extent in West and South Darfur.  The second is the deployment and coordination of ethnic proxy forces known as “Janjaweed” militias who have been recruited from landless Arab nomadic tribes, some of whom have been involved in past clashes with the farming communities branded as supportive of the rebels.


Almost all of Darfur’s population has been affected by the conflict, either directly through attacks on villages, killings, rape, looting and destruction of property and forced displacement, or indirectly through the near total collapse of the region’s economy.  An estimated two million people have been displaced in less than two years of conflict.  An accurate estimate of the total number of conflict-related civilian deaths – including mortality from violence as well as from disease and malnutrition related to displacement – is unavailable, but is likely to surpass 100,000.

In the south of Sudan, a twenty-one year conflict between the government of Sudan and

the Sudan People’s Liberation Movement/Army (SPLM/A) has been settled by a peace agreement signed on January 9, 2005.  The conflict in Darfur broke out after the southern peace talks commenced, and was not included in those negotiations.  African Union-sponsored peace talks between the Sudanese government and the two main rebel groups in Darfur, the SLA and the JEM, have made little progress and the ceasefire signed by the government of Sudan, the SLA and the JEM on April 8, 2004 has been repeatedly violated by all sides. . . .

Several “African” ethnic groups – namely the Fur, Masalit, and Zaghawa – have been

specifically targeted by repeated joint government-militia attacks in Darfur.  Many of the abuses against these groups amount to crimes against humanity and war crimes, as the attacks are deliberately and systematically directed against civilians on account of their ethnicity.  Some abuses stand out for the extraordinary level of brutality shown by the perpetrators, suggesting an intention to destroy the civilian group targeted in a given locality.
Amnesty Int’l, Sudan: Who Will answer for the Crimes?, AI Index: AFR 54/006/2005 (2005) (footnotes omitted)
:
1.  Massive abuses of international humanitarian law in Darfur committed with impunity 

1.1 War crimes and crimes against humanity in Darfur 


Since 2003, massive human rights abuses, including war crimes and crimes against humanity, have been committed in Darfur.  All sides have committed abuses, although the majority have been perpetrated by the Janjawid, local militias armed and paid by the Sudanese government, and government armed forces.  In the beginning, the grave abuses committed in Darfur took place amidst the silence of the international community. . . .

War crimes committed in Darfur include: murder, torture, rape and intentional attacks against civilians and civilian objects.  Crimes against humanity committed in Darfur include murders, forced displacement and rape committed as part of a widespread or systematic attack against the civilian population.  

The scale of the human rights disaster and the destruction of people and major parts of Darfur are clear.  It is now estimated that 1.6 million are displaced within Darfur and that 200,000 Sudanese refugees fled across the border into Chad.  Amnesty International considers that there was indeed a purposeful policy designed by the Sudan government and the Janjawid ethnic groups from certain geographic areas.  Fighting, killings of civilians, rapes, displacement and fear continue today. . . .  
Mass summary executions in Deleij 


Between 5 and 7 March 2004, Sudanese military intelligence and armed forces officers accompanied by members of the armed militia, the Janjawid, arrested at least 135 people in some 10 villages in Wadi Saleh province, in Western Darfur state:  Zaray, Forgo, Tairgo, Kasikildo,  Mukjar, Garsila, Kirting, Kuso, Gaba, Sogo, Masa and N’djamena.  All those arrested belong to  the Fur, the largest ethnic group in Darfur.  The military intelligence officers detained those arrested in Deleij, 30 kilometres east of Garsila town in Wadi Saleh province.  Military intelligence and army officials reportedly claimed that they had arrested the men because they were sympathizers of the armed opposition group the Sudan Liberation Movement/Army (SLM/A), at war with the government since February 2003 over issues relating to discrimination and marginalisation.  At least 135 men were then blindfolded and taken in groups of about 40, on army trucks to an area behind a hill near Deleij village.  They were then told to lie on the ground and shot by a force of about 45 members of the military intelligence and the Janjawid.  
Systematic rapes in the school of Tawila 


Tawila, a town 60 km away from Al-Fasher, the capital of North Darfur, was attacked by the Janjawid on 27 February 2004.  The attack lasted at least two days.  Civilians were killed, property looted and dozens of women and girls were raped.  In one case, at least 41 schoolgirls and female teachers were raped in the local school.  Some of them were gang-raped by at least 14 Janjawid  members, according to the testimonies of survivors to the UN.  Some were abducted.  Amnesty International met one of the survivors of the Tawila attack, who now has a baby born of rape, who said: 

“I was living with my family in Tawila and going to school when one day the Janjawid entered the town and attacked the school.  We tried to leave the school but we heard noises of bombing in the town and started running in all directions.  All the girls were scared.  The Janjawid entered the school and caught some girls and raped them in the class rooms.  I was raped by four men inside the school.  When they left they told us they would take care of all of us black people and clean Darfur for good.” . . . 
* * * * *

Physicians for Human Rights, Darfur: Assault on Survival:  A Call for Security, Justice, and Restitution (2006) (footnotes omitted)
:

Other studies of the atrocities committed in Darfur since early 2003 have focused primarily, and with good reason, on killings, rape and other acts of violence inflicted during the attacks.  To complement and expand upon those findings, PHR [Physicians for Human Rights] has paid particular attention to the intense destruction of land holdings, communities, families, as well as the disruption of all means of sustaining livelihoods and procuring basic necessities.  By eliminating access to food, water and medicine, expelling people into inhospitable terrain and then, in many cases, blocking crucial outside assistance, the GOS [Government of Sudan] and the Janjaweed have created conditions calculated to destroy the non-Arab people of Darfur in contravention of the “Convention on the Prevention and Punishment of the Crime of Genocide” (hereafter referred to as the Genocide Convention).


To comprehend fully the magnitude of loss, it is important to understand the traditional way of life in the region.  Located between central Sudan and the country’s border with Chad, Darfur has a semi-arid climate with limited arable land and little annual rainfall.  While many of Darfur’s Arabs are nomadic herders, almost all of the region’s non-Arab residents owned and cultivated plots of land, and stored sacks of grains and seeds to survive through dry periods and occasional droughts.  Almost all families owned livestock, including cows, sheep, goats and chickens; those who were better off also owned horses and camels.  Animals not only provided food and transportation but were also considered disposable income and could be used in times of need to pay for necessary or unforeseen expenses, such as healthcare.  Villagers flourished in a web of intricate bonds, their lives enmeshed with one another and their communities.  Generations of families helped each other through difficult times, including famine and drought.  And now, on top of the death and the terror that has been inflicted on them, the majority of those who have survived have been stripped of everything they had, from land to livestock to the very social structures that bound them together. . . .

During three trips to the region – in May 2004, and January and July 2005 – investigators for PHR collected first-hand testimony from dozens of survivors of the attacks on three villages and surrounding areas with a total population of 30,000 to 40,000 inhabitants.  The three were chosen to represent the ethnic and geographical diversity of Darfur itself.  Furawiya, in north Darfur, was a village with a population drawn from the Zaghawa, one of the three main non-Arab tribes in the region.  Terbeba, a Masalit village, and Bendisi, a Fur village, were both located in the state of west Darfur, the latter right next to the border with Chad and the former much deeper within Sudan. . . .


From these interviews, PHR has concluded that the GOS forces and the Janjaweed engaged in the systematic, intentional and widespread destruction of a time honored way of life, in which close cooperation and interdependent relationships among village residents were a critical means of survival.  Though Furawiya, Terbeba and Bendisi were far from one another and attacked at different times, eyewitness accounts of the assaults were strikingly similar. . . .  The GOS and Janjaweed shot indiscriminately, set compounds and public buildings on fire, looted homes and shops in the market, and drove survivors out of the villages, in many cases scattering families.  Prior to the attacks, the 46 men and women PHR interviewed had a total of 558 people in their households.  Of these, 141 were “confirmed dead” – their deaths were witnessed or their bodies found – while 251 were “killed or missing”–meaning their whereabouts were unknown.  The average household size before the attacks was 12.1; after it was 6.7.


The great majority of people PHR interviewed reported the complete loss of their livestock, farmland, homes, and all possessions except the clothing they were wearing when they fled.  They reported that the GOS and Janjaweed forces either stole or killed thousands of camels, horses, cattle, donkeys, sheep, goats and chickens.  They also reported the collective loss of thousands of sacks of sorghum, millet, ground nuts and other food stocks; the torching of scores of acres of prime farmland; the burning of their compounds to the ground; and the looting and theft of rugs, beds, Korans, mats, personal documents and household items.  The Janjaweed chased the Darfurians into the harsh desert, aware that this would potentially lead to death.  One woman said she overheard one attacker say to another:  “Don’t bother, don’t waste the bullet, they’ve got nothing to eat and they’ll die from hunger.” . . . 
* * * * *

Human Rights Watch, Empty Promises?  Continuing Abuses in Darfur, Sudan (2004) (footnotes omitted)
:
Ethnic fluidity and polarization in Darfur


Despite increasing media portrayals of the conflict in Darfur as one of “Arabs” against “Africans,” these terms have historically had little relevance in the Darfur context.  Virtually all the people of Darfur are Muslim and ethnic identity has traditionally been fluid, with much intermarriage between ethnic groups and key distinctions between ethnicities based more on language (those for whom Arabic was the main language and those whose mother tongues are other languages such as Fur, Zaghawa, etc.) or profession (nomadic herders or sedentary agriculturalists or town-dwelling merchants).  Even within these categories, there has been significant overlap and movement over the decades.  
Who are the “Janjaweed”?


Although known and used in international English-language media to refer to the Sudanese government-backed ethnic militias operating in Darfur, the term “Janjaweed” is subject to different interpretations.  Sudanese government officials have exploited this ambiguity to distance themselves from the government-backed militias they have recruited and armed.  

. . .  [I]t is increasingly clear that the term “Janjaweed,” while used by victims to describe any armed attacker, is in fact a misnomer, and that there are at least two types of forces encompassed by the description:  1) the government-backed militias used as proxy forces in the government’s military campaign; and 2) opportunistic armed elements taking advantage of the total collapse of law and order to settle scores, loot and raid cattle and livestock.  

Most important of these two in terms of responsibility for massive abuses in Darfur, are the government-backed militias or proxy forces:  the groups recruited, trained, armed and supplied by the government from various Arab nomadic groups and variously known by the Sudanese government as “fursan” – meaning cavalry or knights, mujahedeen, horsemen, or Popular Defense Forces (PDF).  The term “Janjaweed” is used in this report to describe these government-backed militias.


While much remains unclear about their training, structure and chain of command, the Janjaweed militias draw on alliances with certain local tribal leaders from Arab ethnic groups who have long been involved in clashes with the farming communities.  Several of these Arab nomadic tribal leaders have historical relationships with local government officials, and have played a key role in recruiting and organizing militia members and liaising with government officials.  In some cases they have played a direct role in the command responsibility during attacks . . ..

A second element in these government militias are members of Chadian Arab ethnic groups, .  .  .  some of whom have migrated to Darfur over the past decade for various political and economic reasons, and others who have been recently drawn into the government-backed militias from Chad and other parts of the region by the prospect of loot and land, and sometimes Arabist ideology. . . .
* * * * *

Amnesty Int’l, Chad/Sudan: Sowing the Seeds of Darfur: Ethnic Targeting in Chad by Janjawid Militias, AI Index: AFR 20/006/2006, (2006) (footnotes omitted)
:
Summary


A new human rights tragedy is unfolding today in the eastern part of Chad.  It is a direct product of the long-running crisis in Sudan’s neighbouring Darfur region, where the Janjawid, funded by the Sudanese government, have been attacking and systematically displacing those ethnic groups associated with Sudanese armed groups opposed to the Sudanese government. . . .  These ruthless, mobile fighters have now extended their activities into eastern Chad.  There, they have targeted a diverse range of ethnic groups who identify themselves and are identified by others as “African” rather than “Arab.”  The Janjawid have stolen the cattle that are their main source of wealth, driven them from their homes and villages, and killed or dispersed their inhabitants.


All along Chad’s eastern border with Sudan, Janjawid incursions have been clearing the land of members of communities such as the Dajo, Mobeh, Masalit, Kajaksa and other groups.  Although such incursions have occurred at least since 2003, they have become far more intensive, serious and abusive since the last months of 2005 as relations between the Sudan and Chad governments have deteriorated.  The Janjawid attacks are also divisive.  Certain Chadian communities have been singled out for attack, apparently on account of their wealth and for ethnic and other reasons, while others have been exempted or have become active participants with the Janjawid in attacking their neighbours. . . .

Since September 2005, Janjawid attacks into eastern Chad have caused the forcible displacement of between 50,000 and 75,000 people.  Many of these people remain in Chad as internally displaced, but at least 15,000, cut off from safer means of escape, have fled into Darfur, despite the continuing conflict and disruption there.  Those displaced have virtually no access to humanitarian assistance . . .. 


2.  The International Response to the Darfur Crisis


This section briefly highlights the current involvement of the international community in the Darfur region.  The first excerpt is a Security Council Resolution commending the establishment of the Darfur Peace Agreement (DPA) and discussing its implications for the future.  The second excerpt is a monthly report from the U.N. Secretary-General examining the peace process after the Darfur Peace Agreement and stressing the U.N.’s support to the African Union Mission in Sudan (AMIS).

S.C. Res. 1679, U.N. Doc. S/RES/1679 (May 16, 2006): . . .
The Security Council,

1.  Calls upon the parties to the Darfur Peace Agreement to respect their commitments and implement the agreement without delay, urges those parties that have not signed the agreement to do so without delay and not to act in any way that would impede implementation of the agreement, and expresses its intention to consider taking, including in response to a request by the African Union, strong and effective measures, such as a travel ban and assets freeze, against any individual or group that violates or attempts to block the implementation of the Darfur Peace Agreement;
2.  Calls upon the African Union to agree with the United Nations, regional and international organizations, and Member States on requirements now necessary, in addition to those identified by the joint assessment mission of December 2005, to strengthen AMIS’s capacity to enforce the security arrangements of the Darfur Peace Agreement, with a view to a follow-on United Nations operation in Darfur;
3.  Endorses the decision of the African Union Peace and Security Council in its communiqué of 15 May 2006 that, in view of the signing of the Darfur Peace Agreement, concrete steps should be taken to effect the transition from AMIS to a United Nations operation, calls upon the parties to the Darfur Peace Agreement to facilitate and work with the African Union, the United Nations, regional and international organizations and Member States to accelerate transition to a United Nations operation, and, to this end, reiterating the requests of the Secretary-General and the Security Council, calls for the deployment of a joint African Union and United Nations technical assessment mission within one week of the adoption of this resolution; . . .  
5.  Requests the Secretary-General to submit recommendations to the Council within one week of the return of the joint African Union and United Nations assessment mission on all relevant aspects of the mandate of the United Nations operation in Darfur, including force structure, additional force requirements, potential troop-contributing countries and a detailed financial evaluation of future costs; . . .
* * * * *

U.N. Secretary-General Kofi Annan, Monthly Report of the Secretary-General on Darfur, delivered to the Security Council, U.N. Doc.  S/2006/430 (2006) (paragraph numbers omitted)
:
I.  Introduction


The present report is submitted pursuant to [several Security Council Resolutions].  It covers the month of May 2006.
II.  Insecurity in Darfur

Despite the signing of the Darfur Peace Agreement on 5 May by the Government of the Sudan and the Minni Minawi faction of the Sudan Liberation Movement (SLM), fighting has continued in several areas of Darfur. . . .
V.  Darfur peace process


With the signing of the Darfur Peace Agreement by the Government of the Sudan and the SLM faction of Minni Minawi on 5 May, the Darfur peace process has entered a new phase.  The Agreement contains a comprehensive set of commitments covering the key areas negotiated by the parties in Abuja.  In the power-sharing protocol, the Agreement created the post of Senior Assistant to the President, to be nominated from the Movements.  A transitional Darfur regional authority is to be created and an internationally monitored referendum will determine the final status of Darfur (e.g.  whether to create a region or retain the status quo). . . .

The United Nations system in the Sudan has formed a Darfur Peace Agreement implementation team to ensure fulfilment of the United Nations tasks stipulated in the Agreement, support the AU in implementing the Agreement, lend good offices to the parties and track progress in implementation. . . .  
VII.  Observations

The signing of the Darfur Peace Agreement was a significant achievement.  The signatories to the Agreement have by and large respected their commitments and refrained from attacking each other.  Regrettably, however, violence by militia, Janjaweed, bandits and rogue commanders, directed against innocent men, women and children, continues.  I call on all parties and groups to immediately cease attacks against the civilian population.  I am encouraged that following the failure of Abdul Wahid al-Nur (SLA/M) and Khalil Ibrahim (JEM) to sign the Darfur Peace Agreement in Abuja, or by the deadline of 31 May fixed by the AU Peace and Security Council, some senior leaders, formerly accredited as prominent delegates of the two Movements to the inter-Sudanese peace talks on Darfur in Abuja, on 8 June presented to the AU a signed declaration of commitment to the Agreement, on behalf of their followers.  While this is a positive step, I urge all non-signatory parties to commit themselves to peace in order to bring the misery and suffering of the people of Darfur to an end. . . .

To strengthen the peace process, the parties, with the assistance of the international community, must act quickly to begin the implementation process.  Disarming the Janjaweed, improving civilian protection and strengthening ceasefire monitoring and verification mechanisms are absolute priorities.  I am pleased to note that the AU Ceasefire Commission was inaugurated on 13 June and that the Joint Commission will be inaugurated on 23 June.  I expect these commissions to start actively functioning as soon as possible and to publish their findings to prevent irreversible violation of the Agreement. . . .  Sustainable peace will be possible only if the cycle of impunity is broken and accountability is ensured.  The Government needs to redouble its effort in this regard at the national level and through effective cooperation with the International Criminal Court, as requested by the Security Council in its resolution 1593 (2005). . . .
NOTES AND QUESTIONS
1.
The Darfur Peace Agreement (DPA) was signed on May 5, 2006, in Abuja, Nigeria by the Government of Sudan and the the Sudan Liberation Movement (SLM).  The DPA stipulates agreements for security arrangements, power sharing, and wealth sharing.  See Sudan-Sudan Liberation Movement, Darfur Peace Agreement, May 5, 2006, available at http://www.sudantribune.com/IMG/pdf/Darfur_Peac_Agreement-2.pdf; Office of the Deputy Secretary, U.S. Dept. of State, Fact Sheet: Highlights of the Darfur Peace Agreement (May 8, 2006), available at http://www.state gov/s/d/65943.htm; John A.  Akec, Darfur Peace Agreement: A Just Peace or Peace at All Costs?, Sudan Tribune, April 29, 2006, http://www.sudantribune.com/article_impr.php3?id_article=15343
2.
The  U.N.  Advance Mission in Sudan (UNAMIS), currently the U.N.  Mission in Sudan (UNMIS), was created in 2004 by Security Council Resolution 1547 to provide peace support following the signing of the Comprehensive Peace Agreement between the Government of Sudan and the Sudan People’s Liberation Movement/Army(SPLM/A).  See S.C. Res. 1547, U.N. Doc. S/RES/1547 (June 11, 2004);United Nations  Mission  in  Sudan, http://www.unmis.org/english/background.htm    Does the presence of a peacekeeping force within the country make it easier for the Security Council to authorize the use of force when new conflict breaks out, such as that in Darfur?  If a peacekeeping force is already in country, would such a use of force be considered humanitarian intervention? 

Consider the circumstances of the U.N.  Mission in the Congo (UNOC), created to assist the government in the wake of independence in 1960.  Resolution 161 expanded the mandate of the U.N. peacekeeping operation to help prevent the outbreak of civil war.  The U.N. enlarged the force to 20,000 and the Secretary-General was authorized to use force to end the attempted secession of an entire province.  See Christine Gray, International Law and the Use of Force 203 (2d ed.  2004).   The United Nations Interim Force in Lebanon (UNFIL) provides another example.  UNIFIL, implemented after the Israeli invasion of Lebanon in 1978, confirmed the withdrawal of Israeli troops from Lebanon, restored international peace and security, and assisted the Government of Lebanon in ensuring its authority over the area.  Hostilities between Israel and Lebanon broke out again in July 2006.  Security Council Resolution 1697 extended UNIFIL’s mandate in an effort to maintain peace in Lebanon.  See S.C. Res. 1697, U.N. Doc. S/RES/1697 (July 31, 2006).  Security Council Resolution 1701 called for a cessation of the hostilities and, accordingly, revised UNIFIL’s mandate to assist in keeping the peace.  UNIFIL has the responsibility of monitoring the cessation of hostilities, ensuring humanitarian access to civilian populations, and taking all necessary action to ensure that its areas of operations are not utilized for hostile activity.  See S.C. Res. 1701, U.N. Doc. S/RES/1701 (Aug. 11, 2006).  A cease-fire, in accordance with Security Council Resolution 1701, took effect on Aug. 14, 2006.  See Press Release, United Nations Interim Force in Lebanon (Aug. 14, 2006), available at http://www.un.org/Depts/dpko/missions/unifil/pr029.pdf.  Following these examples, should UNMIS’s mandate be expanded? 
4.
For more reading on the situation in Darfur, Sudan, see:

Gérard Prunier, Darfur: The Ambiguous Genocide (Tarak Barkawai et al. eds., Hurst & Co.  2005

​​​​​​​D. IS THE GOVERNMENT OF SUDAN COMMITTING ACTS OF GENOCIDE?

The following section examines the atrocities committed by the Government of Sudan and/or those acting on its behalf and asks whether, under international law, they constitute genocide.  The first excerpt, the Convention on the Prevention and Punishment of the Crime of Genocide, establishes the definition and requirements to prove genocide under international law.  The second excerpt describes the evolution of genocide in terms of an eight-stage process, which is useful to evaluate the previous section’s description of the events in Darfur.  The third and fourth excerpts provide interpretations of the events in Darfur under international law.  The International Commission of Inquiry on Darfur reports that the incidents in Darfur do not amount to genocide, while, in contrast, the U.S. Government labels the events in Darfur as genocide.  
Convention on the Prevention and Punishment of the Crime of Genocide, 78 U.N.T.S. 277, entered into force Jan. 12, 1951.
Article I

The Contracting Parties confirm that genocide, whether committed in time of peace or in time of war, is a crime under international law which they undertake to prevent and to punish.

Article II

In the present Convention, genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Article III

 The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide; 

(d) Attempt to commit genocide;

(e) Complicity in genocide.

Article IV

Persons committing genocide or any of the other acts enumerated in article III shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals.

Article V

The Contracting Parties undertake to enact, in accordance with their respective Constitutions, the necessary legislation to give effect to the provisions of the present Convention, and, in particular, to provide effective penalties for persons guilty of genocide or any of the other acts enumerated in article III.

Article VI

Persons charged with genocide or any of the other acts enumerated in article III shall be tried by a competent tribunal of the State in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction with respect to those Contracting Parties which shall have accepted its jurisdiction.

Article VIII

Any Contracting Party may call upon the competent organs of the United Nations to take such action under the Charter of the United Nations as they consider appropriate for the prevention and suppression of acts of genocide or any of the other acts enumerated in article III.

Article IX

Disputes between the Contracting Parties relating to the interpretation, application or fulfillment of the present Convention, including those relating to the responsibility of a State for genocide or for any of the other acts enumerated in article III, shall be submitted to the International Court of Justice at the request of any of the parties to the dispute.

* * * * *

Dr. Gregory H. Stanton, Genocide Watch, The Eight Stages

of Genocide (1998)
:

Genocide is a process that develops in eight stages that are predictable but not inexorable.  At each stage, preventive measures can stop it.  The later stages must be preceded by the earlier stages, though earlier stages continue to operate throughout the process.
1.
Classification:  All cultures have categories to distinguish people into “us and them” by ethnicity, race, religion, or nationality: German and Jew, Hutu and Tutsi.  Bipolar societies that lack mixed categories, such as Rwanda and Burundi, are the most likely to have genocide. . . . 

 

2.
Symbolization:  We give names or other symbols to the classifications.  We name people “Jews” or “Gypsies”, or distinguish them by colors or dress; and apply them to members of groups.  Classification and symbolization are universally human and do not necessarily result in genocide unless they lead to the next stage, dehumanization.  When combined with hatred, symbols may be forced upon unwilling members of pariah groups: the yellow star for Jews under Nazi rule, the blue scarf for people from the Eastern Zone in Khmer Rouge Cambodia. . . .
 

3.
Dehumanization:  One group denies the humanity of the other group.  Members of it are equated with animals, vermin, insects or diseases.  Dehumanization overcomes the normal human revulsion against murder.  At this stage, hate propaganda in print and on hate radios is used to vilify the victim group. . . .
 

4.
Organization:  Genocide is always organized, usually by the state, though sometimes informally (Hindu mobs led by local RSS militants) or by terrorist groups.  Special army units or militias are often trained and armed.  Plans are made for genocidal killings. . . .
 

5.
Polarization:  Extremists drive the groups apart.  Hate groups broadcast polarizing propaganda.  Laws may forbid intermarriage or social interaction.  Extremist terrorism targets moderates, intimidating and silencing the center. . . .  
6.
Identification:  Victims are identified and separated out because of their ethnic or religious identity.  Death lists are drawn up.  Members of victim groups are forced to wear identifying symbols.  They are often segregated into ghettoes, forced into concentration camps, or confined to a famine-struck region and starved. . . .

 

7.
Extermination begins, and quickly becomes the mass killing legally called “genocide.”  It is “extermination” to the killers because they do not believe their victims to be fully human.  When it is sponsored by the state, the armed forces often work with militias to do the killing.  Sometimes the genocide results in revenge killings by groups against each other, creating the downward whirlpool-like cycle of bilateral genocide (as in Burundi). . . .
 

8.
Denial is the eighth stage that always follows a genocide.  It is among the surest indicators of further genocidal massacres.  The perpetrators of genocide dig up the mass graves, burn the bodies, try to cover up the evidence and intimidate the witnesses.  They deny that they committed any crimes, and often blame what happened on the victims.  They block investigations of the crimes, and continue to govern until driven from power by force, when they flee into exile.  There they remain with impunity, like Pol Pot or Idi Amin, unless they are captured and a tribunal is established to try them.  The response to denial is punishment by an international tribunal or national courts.  There the evidence is heard, and the perpetrators punished. . . .  And such courts may deter future potential genocidists who can never again share Hitler’s expectation of impunity when he sneered, “Who, after all, remembers the Armenians?” 
NOTES AND QUESTIONS

1.
Although the concept of genocide was not coined by Raphael Lemkin until 1944 to describe the killing of 6 million Jews and nearly 5 million other victims of the Holecaust, the massacre of the Armenians in Ottoman Turkey was the first act of genocide of the twentieth century.  The international community’s awareness of the atrocities while failing to intervene to stop them is representative of the problems associated with creating a consensus for intervention to halt humanitarian crisis.  See Peter Balakian, The Burning Tigris: The Armenian Genocide and America’s Response 175-196 (2003); Samantha Power, “A Problem From Hell”: America and the Age of Genocide 30-47 (2003).  Between the period of 1915-1916, Young Turk leader in Ottoman Turkey embarked on a campaign to eradicate the Armenian population within the country’s borders.  The Ottoman Government used the cover of World War I and inter-ethnic conflict to carry out atrocities against the Armenian minority.  Beginning in 1915, the government began rounding up and summarily executing leading Armenian intellectuals.  Throughout the war period, many of the Armenians that were not the victims of mass executions were expelled from their homes and deported to the deserts of Syria where they died from starvation, exposure, and murder.  It is estimated that between 600,000 and 1.5 million Armenians died in the period of 1915-1916.  See Power, supra, 1-16 ; Balakian, supra, at 175-96.

At the time of the Armenian Genocide, many states that might have had the power to intervene were preoccupied with World War I.  In addition, the Ottoman Government downplayed reports of the atrocities and argued that incidents of violence were necessary to combat an Armenian rebellion.  The Government of Turkey still cites this justification and refuses to admit that genocide occurred.  See Taner Akçam, From Empire to Republic: Turkish Nationalism and the Armenian Genocide 7-9 (2004); Balakian, supra, at 373-91. 
 
The massacre of the Armenians is emblematic of the issues associated with identifying and stopping genocide.  The difficulties of identifying and assessing the humanitarian situation, creating support for humanitarian intervention, and negotiating the implications for national sovereignty affect the international community’s response to genocide and other humanitarian crises.  These issues have persisted throughout the twentieth century as states unilaterally or collectively approached incidents of genocide.  See Nicholas Onuf, Humanitarian Intervention:  The Early Years, 16 Fla. J. Int’l L. 753, 756 (2004).  For information on genocide and humanitarian intervention in the twentieth century, see David J. Scheffer, Toward a Modern Doctrine of Humanitarian Intervention, 23 U. Tol. Rev. 253, 293 n.4 (1992); Samantha Power, “A Problem From Hell”: America and the Age of Genocide (2003); 
International Commission of Inquiry on Darfur, Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-General (2005) (paragraph numbers omitted)
: . . .
II.  Have acts of genocide occurred?

The Commission concluded that the Government of the Sudan has not pursued a policy of genocide.  Arguably, two elements of genocide might be deduced from the gross violations of human rights perpetrated by Government forces and the militias under their control.  These two elements are, first, the actus reus consisting of killing, or causing serious bodily or mental harm, or deliberately inflicting conditions of life likely to bring about physical destruction; and, second, on the basis of a subjective standard, the existence of a protected group being targeted by the authors of criminal conduct.  However, the crucial element of genocidal intent appears to be missing, at least as far as the central Government authorities are concerned.  Generally speaking the policy of attacking, killing and forcibly displacing members of some tribes does not evince a specific intent to annihilate, in whole or in part, a group distinguished on racial, ethnic, national or religious grounds.  Rather, it would seem that those who planned and organized attacks on villages pursued the intent to drive the victims from their homes, primarily for purposes of counter-insurgency warfare. . . .


When militias attack jointly with the armed forces, it can be held that they act under the effective control of the Government. . . .  Thus they are acting as de facto State officials of the Government of Sudan.  It follows that, if it may be proved that all the requisite elements of effective control were fulfilled in each individual case, responsibility for their crimes is incurred not only by the individual perpetrators but also by the relevant officials of the army for ordering or planning, those crimes, or for failing to prevent or repress them, under the notion of superior responsibility.


When militias are incorporated in the PDF [Popular Defense Force] and wear uniforms, they acquire, from the viewpoint of international law the status of organs of the Sudan.  Their actions and their crimes could be legally attributed to the Government. . . .  

On the basis of its investigations, the Commission is confident that the large majority of attacks on villages conducted by the militia have been undertaken with the acquiescence of State officials.  The Commission considers that in some limited instances militias have sometimes taken action outside of the direct control of the Government of Sudan and without receiving orders from State officials to conduct such acts.  In these circumstances, only individual perpetrators of crimes bear responsibility for such crimes.  However, whenever it can be proved that it was the Government that instigated those militias to attack certain tribes, or that the Government provided them with weapons and financial and logistical support, it may be held that (i) the Government incurs international responsibility (vis-à-vis all other member States of the international community) for any violation of international human rights law committed by the militias, and in addition (ii) the relevant officials in the Government may be held criminally accountable, depending on the specific circumstances of each case, for instigating or for aiding and abetting the violations of humanitarian law committed by militias.


. . .  A common conclusion is that, in its response to the insurgency, the Government has committed acts against the civilian population, directly or through surrogate armed groups, which amount to gross violations of human rights and humanitarian law.  While there has been comparatively less information on violations committed by the rebel groups, some sources have reported incidents of such violations.  There is also information that indicates activities of armed elements who have taken advantage of the total collapse of law and order to settle scores in the context of traditional tribal feuds, or to simply loot and raid livestock.


There are consistent accounts of a recurrent pattern of attacks on villages and settlements, sometimes involving aerial attacks by helicopter gunships or fixed-wing aircraft (Antonov and MIG), including bombing and strafing with automatic weapons.  However, a majority of the attacks reported are ground assaults by the military, the Janjaweed, or a combination of the two.  Hundreds of incidents have been reported involving the killing of civilians, massacres, summary executions, rape and other forms of sexual violence, torture, abduction, looting of property and livestock, as well as deliberate destruction and torching of villages.  These incidents have resulted in the massive displacement of large parts of the civilian population within Darfur as well as to neighbouring Chad. . . .  

Although there is little information on violations committed by the rebel forces, there are some reports that they have engaged in indiscriminate attacks resulting in civilian deaths and injuries and destruction of private property.  There are further reports of the killing of wounded and imprisoned soldiers, attacking or launching attacks from protected buildings such as hospitals, abduction of civilians and humanitarian workers, enforced disappearances of Government officials, looting of livestock, commercial vehicles and goods.  There are also allegations of the use of child soldiers by the rebels.  However, it should be noted that the number of reported violations allegedly committed by the Government forces and the Janjaweed by far exceeds the number of cases reported on rebels.


While a majority of the reports are consistent in the description of events and the violations committed, the crimes attributed to the Government forces and Janjaweed have varied according to the differences in the interpretation of the events and the context in which they have occurred.  Analyses of facts by most of the observers, nevertheless, suggest that the most serious violations of human rights and humanitarian law have been committed by militias, popularly termed “Janjaweed,” at the behest of and with the complicity of the Government, which recruited these elements as a part of its counterinsurgency campaign. . . .

SECTION II

HAVE ACTS OF GENOCIDE OCCURRED? . . .

As stated above, the Genocide Convention of 1948 and the corresponding customary international rules require a number of specific objective and subjective elements for individual criminal responsibility for genocide to arise.  The objective element is twofold.  The first, relating to the prohibited conduct, is as follows: (i) the offence must take the form of (a) killing, or (b) causing serious bodily or mental harm, or (c) inflicting on a group conditions of life calculated to bring about its physical destruction; or (d) imposing measures intended to prevent birth within the group, or (e) forcibly transferring children of the group to another group.  The second objective element relates to the targeted group, which must be a “national, ethnical, racial or religious group.”  Genocide can be charged when the prohibited conduct referred to above is taken against one of these groups or members of such group.


Also the subjective element or mens rea is twofold: (a) the criminal intent required for the underlying offence (killing, causing serious bodily or mental harm, etc.) and, (b) “the intent to destroy, in whole or in part” the group as such.  This second intent is an aggravated criminal intention or dolus specialis:   it implies that the perpetrator consciously desired the prohibited acts he committed to result in the destruction, in whole or in part, of the group as such, and knew that his acts would destroy in whole or in part, the group as such.


As clarified by international case law, the intent to destroy a group “in part” requires the intention to destroy “a considerable number of individuals” or “a substantial part”, but not necessarily a “very important part” of the group.  Instances mentioned in either case law or the legal literature include, for example, the intent to kill all Muslims of Bosnia-Herzegovina, or all Muslims living in a region of that country, or, for example, to destroy all the Jews living in Italy or the Armenians living in France. . . .

It is apparent that the international rules on genocide are intended to protect from obliteration groups targeted not on account of their constituting a territorial unit linked by some community bonds (such as kinship, language and lineage), but only those groups – whatever their magnitude –  which show the particular hallmark of sharing a religion, or racial or ethnic features, and are targeted precisely on account of their distinctiveness.  In sum, tribes may fall under the notion of genocide set out in international law only if, as stated above, they also exhibit the characteristics of one of the four categories of group protected by international law. . . .

General.  There is no doubt that some of the objective elements of genocide materialized in Darfur.  As discussed above, the Commission has collected substantial and reliable material which tends to show the occurrence of systematic killing of civilians belonging to particular tribes, of large-scale causing of serious bodily or mental harm to members of the population belonging to certain tribes, and of massive and deliberate infliction on those tribes of conditions of life bringing about their physical destruction in whole or in part (for example by systematically destroying their villages and crops, by expelling them from their homes, and by looting their cattle).  However, two other constitutive elements of genocide require a more in depth analysis, namely whether (a) the target groups amount to one of the group protected by international law, and if so (b) whether the crimes were committed with a genocidal intent.  These elements are considered separately below.


Do members of the tribes victims of attacks and killing make up objectively a protected group?  The various tribes that have been the object of attacks and killings (chiefly the Fur, Massalit and Zaghawa tribes) do not appear to make up ethnic groups distinct from the ethnic group to which persons or militias that attack them belong.  They speak the same language (Arabic) and embrace the same religion (Muslim).  In addition, also due to the high measure of intermarriage, they can hardly be distinguished in their outward physical appearance from the members of tribes that allegedly attacked them.  Furthermore, inter-marriage and coexistence in both social and economic terms, have over the years tended to blur the distinction between the groups.  Apparently, the sedentary and nomadic character of the groups constitutes one of the main distinctions between them.  It is also notable that members of the African tribes speak their own dialect in addition to Arabic, while members of Arab tribes only speak Arabic. . . .

Was there a genocidal intent?  Some elements emerging from the facts including the scale of atrocities and the systematic nature of the attacks, killing, displacement and rape, as well as racially motivated statements by perpetrators that have targeted members of the African tribes only, could be indicative of the genocidal intent.  However, there are other more indicative elements that show the lack of genocidal intent.  The fact that in a number of villages attacked and burned by both militias and Government forces the attackers refrained from exterminating the whole population that had not fled, but instead selectively killed groups of young men, is an important element.  A telling example is the attack of 22 January 2004 on Wadi Saleh, a group of 25 villages inhabited by about 11,000 Fur.  According to credible accounts of eye witnesses questioned by the Commission, after occupying the villages the Government Commissioner and the leader of the Arab militias that had participated in the attack and burning, gathered all those who had survived or had not managed to escape into a large area.  Using a microphone they selected 15 persons (whose name they read from a written list), as well as 7 omdas,[
] and executed them on the spot.  They then sent all elderly men, all boys, many men and all women to a nearby village, where they held them for some time, whereas they executed 205 young villagers, who they asserted were rebels (Torabora).  According to male witnesses interviewed by the Commission and who were among the survivors, about 800 persons were not killed (most young men of those spared by the attackers were detained for some time in the Mukjar prison).


This case clearly shows that the intent of the attackers was not to destroy an ethnic group as such, or part of the group.  Instead, the intention was to murder all those men they considered as rebels, as well as forcibly expel the whole population so as to vacate the villages and prevent rebels from hiding among, or getting support from, the local population.


Another element that tends to show the Sudanese Government's lack of genocidal intent can  be seen in the fact that persons forcibly dislodged from their villages are collected in IDP [Internally Displaced Persons] camps.  In other words, the populations surviving attacks on villages are not killed outright, so as to eradicate the group; they are rather forced to abandon their homes and live together in areas selected by the Government.  .  .  .  

Another element that tends to show the lack of genocidal intent is the fact that in contrast with other instances described above, in a number of instances villages with a mixed composition (African and Arab tribes) have not been attacked.  This for instance holds true for the village of Abaata (north-east of Zelingei, in Western Darfur), consisting of Zaghawa and members of Arab tribes.  .  .  .

Conclusion.  On the basis of the above observations, the Commission concludes that the Government of Sudan has not pursued a policy of genocide.  Arguably, two elements of genocide might be deduced from the gross violations of human rights perpetrated by Government forces and the militias under their control. . . .  However, one crucial element appears to be missing, at least as far as the central Government authorities are concerned:  genocidal intent.  Generally speaking the policy of attacking, killing and forcibly displacing members of some tribes does not evince a specific intent to annihilate, in whole or in part, a group distinguished on racial, ethnic, national or religious grounds.  Rather, it would seem that those who planned and organized attacks on villages pursued the intent to drive the victims from their homes, primarily for purposes of counter-insurgency warfare.


. . .  The above conclusion that no genocidal policy has been pursued and implemented in Darfur by the Government authorities, directly or though the militias under their control, should not be taken as in any way detracting from, or belittling, the gravity of the crimes perpetrated in that region. . . .  
* * * * *

The Current Situation in Sudan and the Prospects for Peace: Testimony Before the Senate Foreign Relations Committee, 108 Cong. 4, 8, 9 (2004) (statement of Colin Powell, Secretary of State)
: . . .


Mr.  Chairman, the United States exerted strong leadership to focus international attention on this unfolding tragedy.  We first took the issue of Sudan to the United Nations Security Council last fall.  President Bush was the first head of state to condemn publicly the Government of Sudan and to urge the international community to intensify efforts to end the violence.  In April of this year, the United States brokered a ceasefire between the Government of Sudan and the rebels, and then took the lead to get the African Union to monitor that ceasefire.  .  .  .


And, Mr.  Chairman, there is, finally, the continuing question of whether what is happening in Darfur should be called genocide.  Since the United States became aware of atrocities occurring in Sudan, we have been reviewing the Genocide Convention and the obligations it places on the Government of Sudan and on the international community and on the state parties to the genocide convention.  

In July, we launched a limited investigation by sending a team to visit the refugee camps in Chad to talk to refugees and displaced personnel .  .  .  , and were able to interview 1136 of the 2.2 million people the UN estimates have been affected by this horrible situation, this horrible violence.  .  .  .

When we reviewed the evidence compiled by our team, and then put it beside other information available to the State Department and widely known throughout the international community, widely reported upon by the media and by others, we concluded, I concluded, that genocide has been committed in Darfur and that the Government of Sudan and the Jingaweit bear responsibility – and that genocide may still be occurring.  Mr.  Chairman, we are making copies of the evidence that our team compiled available to you and to the public today.  We are putting it up on our website [http://www.state.gov/g/drl/rls/36028] now, as I speak.  

We believe in order to confirm the true nature, scope and totality of the crimes our evidence reveals, a full-blown and unfettered investigation needs to occur.  Sudan is a contracting party to the Genocide Convention and is obliged under the Convention to prevent and to punish acts of genocide.  To us, at this time, it appears that Sudan has failed to do so.  

Article VIII of the Genocide Convention provides that Contracting Parties may, I will quote now, “may call upon the competent organs of the United Nations to take action, such action under the Charter of the United Nations as they,” the competent organs of the United Nations, “as they consider appropriate, . . . for the prevention and suppression of acts of genocide or any of the other acts enumerated in Article 3” of the Genocide Convention.  

Because of that obligation under Article VIII of the Convention, and since the United States is one of the contracting parties; today we are calling on the United Nations to initiate a full investigation.  To this end, the United States will propose that the next UN Security Council Resolution on Sudan request a United Nations investigation into all violations of international humanitarian law and human rights law that have occurred in Darfur, with a view to ensuring accountability.  

Mr.  Chairman, as I have said, the evidence leads us to the conclusion, the United States to the conclusion; that genocide has occurred and may still be occurring in Darfur.  We believe the evidence corroborates the specific intent of the perpetrators to destroy  “a group in whole or in part,” the words of the Convention.  This intent may be inferred from their deliberate conduct.  We believe other elements of the convention have been met as well. . . . 
NOTES AND QUESTIONS

1.  
Secretary of State, Colin Powell, delivered his remarks to the Senate Foreign Relations Committee on Sep. 9, 2004.  Powell specifically called for the U.N. to conduct a full investigation of the events in Darfur.  Shortly thereafter, the U.N. Security Council adopted Resolution 1564 calling for the establishment of the International Commission of Inquiry on Darfur.  What effect do you think Powell’s report had on the international opinion of the situation in Darfur?  Do you think the U.N. would have established an International Commission so quickly had Powell not stated that the U.S. position was that the atrocities in Darfur constituted genocide?

2.
The International Commission of Inquiry on Darfur states that the lack of attacks on mixed composition villages shows a lack of genocidal intent.  Do you agree with this statement?  Is it possible that the lack of attacks on mixed composition villages indicates that the militias did not want mistakenly to target Arab villagers?

3.
The International Commission on Inquiry determined that the lack of genocidal intent militates against a finding of genocide in Darfur.  There is some debate concerning the proof of the intent required by the Genocide Convention.  The conflict focuses on the issue of whether the accused must possess the criminal intent specific to the crime of genocide or whether it is sufficient to prove that a genocidal process existed with that intent, in which the accused participated.  See John R.  W.D.  Jones, “Whose Intent Is it Anyway? Genocide and the Intent to Destroy a Group, in Man’s Inhumanity to Man:  Essays on International Law in Honour of Antonio Cassese, 467 (Lal Chand Vohrah et al. eds. 2003); Kai Ambos, Some Prelimary Reflections on the Mens Rea Requirements of the Crimes of the ICC Statute and the Elements of the Crimes., in Inhumanity to Man:  Essays on International Law in Honour of Antonio Cassese, 11, 16-26 (Lal Chand Vohrah et al. eds. 2003).
4.
For further analysis regarding the findings of the International Commision of Inquiry on Darfur  and the current international response to the crisis, see Nsongurua J.  Odombana, An Escape from Reason: Genocide and the International Commission of Inquiry on Darfur, 40 Int’l Law. 41 (2006); William A. Schabas, Genocide, Crimes Against Humanity, and Darfur: The Commission of Inquiry’s Findings on Genocide, 27 Cardozo L. Rev. 1703 (2006).
5.
The Program on Humanitarian Crises at Harvard’s School of Public Health and Physicians for Human Rights released a report on rape as a weapon of war in the Darfur conflict.  The report analyzed the history of rape as a tool in warfare, its psychological effects, and its prevalence in the humanitarian crisis in Darfur.  See Tara Gingerich & Jennifer Leaning, Physicians for Human Rights & Program on Humanitarian Crises, The Use of Rape as a Weapon of War in the Conflict in Darfur, Sudan, (2004), available at http://www.phrusa.org/research/sudan/pdf/report_rape-in-darfur.pdf.  

Serbian forces used systematic rape as a tool for genocide during the wars in the Former Yugoslavia in the 1990s.  Catherine MacKinnon considers incidents of rape committed against women because they were Muslim or Croatian to constitute genocide.  See Catherine A.  MacKinnon, Rape, Genocide, and Women’s Human Rights, 17 Harv.  Women’s L.J.  5 (1994).

The UN Tribunal for Rwanda accepted a broad interpretation of the “intent to destroy” in the first genocide case ever before an international criminal tribunal.  The systematic rape of Tutsi women in Rwanda’s Taba commune was found to constitute the genocidal act of “causing serious bodily or mental harm to members of the group.” Based on this finding, the court convicted Jean-Paul Akayesu, the Hutu mayor of the Taba commune, of genocide on September 2, 1998.  See Prosecutor v.  Akayesu, Case No.  ICTR 96-4-T, Judgment (Sept.  2, 1998); Samantha Power, “A Problem From Hell”: America and the Age of Genocide 485-486 (2003).  William Schabas examined the International Criminal Tribunal for Rwanda’s ruling in the Akayesu case and others.  Due to conflicting interpretations of the Genocide Convention in different cases before the Tribunal, Schabas questioned whether the massacres in Rwanda constituted genocide under the Convention.  See William A.  Schabas, Groups Protected by the Genocide Convention: Conflicting Interpretations from the International Criminal Tribunal for Rwanda, 6 ILSA J.  Int’l & Comp.  L.  375 (2000).
E.  WHAT CAN THE INTERNATIONAL COMMUNITY DO TO ADDRESS MASSIVE HUMAN RIGHTS VIOLATIONS?  U.N.  MISSIONS TO MAINTAIN OR RESTORE PEACE AND SECURITY

In addition to criminal prosecution, many have called for military action to prevent genocide and other massive human rights violations.  U.N. peacekeeping efforts have increased dramatically in recent years and sharp divergences in state views have emerged in response to the demands of new situations.  As students read the excerpts, they should focus on how the U.N. responses to international emergencies have changed.  They should also note the variety of views as to U.N. successes and failures.  Students should also review Chapter VII of the U.N. Charter, which authorizes international action with respect to threats of the peace, breaches of the peace, and acts of aggression.  This review will enable students to more fully benefit from the reading below.  Students should examine the international response to Darfur in light of the U.N. Charter and past humanitarian interventions.  

1.  Standards for Humanitarian Intervention


This subsection examines the different possibilities for stopping or limiting the violence in Darfur and assisting the victims.  The first excerpt sets out the legal basis for humanitarian intervention as articulated under the United Nations Charter.  The Charter sets forth the steps for international action regarding threats to international peace and security, including military intervention.  The second excerpt provides an overview of legal theories, supporting or repudiating the legality of humanitarian intervention based on varying interpretations of the U.N. Charter, international conventions, and customary international law

Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.S.  No.  993, 3 Bevans 1153, entered into force Oct. 24, 1945:
CHAPTER I

PURPOSES AND PRINCIPLES

Article 1


1.  To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace; . . .
Article 2 . . .

4.  All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations. . . .

7.  Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII. . . .
CHAPTER VI

PACIFIC SETTLEMENT OF DISPUTES

Article 33

The parties to any dispute, the continuance of which is likely to endanger the maintenance of international peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice.


The Security Council shall, when it deems necessary, call upon the parties to settle their dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation which might lead to international friction or give rise to a dispute, in order to determine whether the continuance of the dispute or situation is likely to endanger the maintenance of international peace and security.  .  .  .
CHAPTER VII:  ACTION WITH RESPECT TO THREATS TO THE PEACE, BREACHES OF THE PEACE, AND ACTS OF AGGRESSION

Article 39

The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.  .  .  .
Article 41

The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures.  These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.
Article 42

Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security.  Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations. . . .
Article 51

Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security.  Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.

CHAPTER VIII:  REGIONAL ARRANGEMENTS

Article 52

Nothing in the present Charter precludes the existence of regional arrangements or agencies for dealing with such matters relating to the maintenance of international peace and security as are appropriate for regional action provided that such arrangements or agencies and their activities are consistent with the Purposes and Principles of the United Nations.

Article 53

The Security Council shall, where appropriate, utilize such regional arrangements or agencies for enforcement action under its authority.  But no enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council, with the exception of measures against any enemy state, as defined in paragraph 2 of this Article, provided for pursuant to Article 107 or in regional arrangements directed against renewal of aggressive policy on the part of any such state, until such time as the Organization may, on request of the Governments concerned, be charged with the responsibility for preventing further aggression by such a state. . . . 
J.L. Holzgrefe, The Humanitarian Intervention Debate, in Humanitarian Intervention:  Ethical, Legal, and Political Dilemmas, 15, 36-49 (J.L. Holzegrefe & Robert O. Keohane eds., 2003) (footnotes omitted): . . .
The Legality of Humanitarian Intervention


Legal positivists argue that there is a moral duty to obey the law.  But what is the law?  According to Article 38 (I) of the Statute of the International Court of Justice, international norms are legally binding if they are incorporated in “a.  international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b.  international custom, as evidence of a general practice accepted as law . . .” Although this Statute is technically only binding on the International Court of Justice, it is widely accepted as the authoritative statement of the sources of international law.

International Conventions

The Charter of the United Nations


The paramount international convention governing the exercise of armed force in the international community is the Charter of the United Nations.  Opponents of humanitarian intervention point to Article 2(4)’s injunction that “[a]ll states . . . refrain in their international relations from the threat or use of force against the territorial integrity and political independence of any state, or in any other manner inconsistent with the purpose of the United Nations.”  They also note Article 2(7)’s declaration that “[n]othing in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state.”


For most international lawyers, this is the end of the matter.  The meaning of the UN Charter is clear.  A small, but growing, number of international legal scholars, however, beg to disagree.  They advance three arguments aimed at reconciling humanitarian intervention with the UN’s jus ad bellum regime.  First, they argue that “Article 2(4) does not forbid the threat or use of force simpliciter; it forbids it only when directed against the territorial integrity or political independence of any State.”  Thus, if a “genuine humanitarian intervention does not result in territorial conquest or political subjugation .  .  .  it is a distortion to argue that [it] is prohibited by article 2(4).” . . .



The second way many legal realists have sought to reconcile humanitarian intervention with the UN’s jus ad bellum regime is to claim the phrase “or in any other manner inconsistent with the purposes of the United Nations” permits unauthorized humanitarian intervention where the Security Councils fails to realize one of its chief purposes – the protection of human rights.  According to W.  Michael Reisman, if the Security Council had functioned as originally designed, 

it would have obviated the need for the [unauthorized] use of force.  States with a grievance could have repaired to the Security Council, which could then apply the appropriate quantum and forum of authoritative coercion and thereby vindicate the rights it found had been violated . . .  But the security system of the United Nations was premised on a consensus between the permanent members of the Security Council.  Lamentably, that consensus dissolved early in the history of the organization.  Thereafter . . . [p]art of the systematic justification for the theory of Article 2(4) disappeared.


On this view, if the Security Council fails to end massive human rights violations, states may do so without authorization. . . . 

Once again, if one accepts the classicist view, the illegality of unauthorized humanitarian intervention is clear.  If one adopts the legal realist view, however, its legal status depends in large measure on the international community’s current attitudes towards such interventions.  This is examined below.


The third way legal realists seek to legitimate humanitarian intervention is through an expansive interpretation of Article 39 of the UN Charter.  This article states that the Security Council may authorize the use of force in response to “any threat to the peace, breach of the peace or act of aggression.” Legal realists argue that this article, by giving the Security Council jurisdiction over any “threat to the peace,” rather than over any threat to international peace, permits it to intervene to end human rights violations that lack transboundary effects. . . .
Human rights conventions


The UN Charter’s apparent ban on unauthorized humanitarian intervention does not mean that states are free to treat their own citizens as they wish.  To the contrary, most states are signatories to conventions that legally oblige them to respect the human rights of their citizens.  Nevertheless, the mere existence of these obligations, as Jack Donnelly observes,
does not imply that any international actor is authorized to implement or enforce those obligations.  Just as in domestic politics, governments are free to adopt legislation with extremely weak, or even non-existent, implementation measures, states are free to create and accept international legal obligations that are to be implemented entirely through national action.  And this is in fact what states have done with international human rights.  None of the obligations to be found in multilateral human rights treaties may be coercively enforced by an external actor.


It has been suggested that the Genocide Convention (1948), by enjoining its signatories to “prevent and punish” the “crime of genocide,” may be the exception that proves this rule.  But, as the text of that convention makes clear, the only way in which the contracting parties may legally prevent acts of genocide is by calling upon the “competent organs of the United Nations to take such action as they consider appropriate.” Such an “enforcement” mechanism clearly does not establish a right of unauthorized humanitarian intervention.


In sum, the most important sources of international law, international conventions, seems to permit the UN Security Council to authorize humanitarian interventions by its members.  More controversial, however, is the claim that it also allows unauthorized humanitarian intervention.

Customary International Law


Some scholars argue for the continued existence of a customary right of unauthorized humanitarian intervention.  According to them, state practice in the nineteenth and early twentieth centuries established such a right; a right that was “neither terminated nor weakened” by the creation of the United Nations.  This right remains so secure, they argue, that “only its limits and not its existence is subject to debate.” . . .

In addition to avoiding the need to show that the doctrine of humanitarian intervention was a preemptory international norm in the pre-Charter period, one may point to a number of post-Charter interventions – the United States in the Dominican Republic (1965); India in East Pakistan (1971); Vietnam in Kampuchea (1978-95); Britain, France, and the United States in Iraq (since 1991); ECOWAS in Sierra Leone (since 1998); and NATO in Kosovo (since 1999) – as evidence of its continued existence.


Yet having to meet a lighter burden of proof is not identical to actually doing so.  Classicists still note that this alleged right lacks the two recognized attributes of a binding international norm: general observance and widespread acceptance that it is lawful (opinion juris sive necessitates).  In support of this contention, they point to the highly selective exercise of the right of unauthorized humanitarian intervention in recent history.  No state or regional organization, for example, intervened to prevent or end the massacre of several hundred thousand ethnic Chinese in Indonesia (mid-1960s); the killing and force starvation of almost half a million Ibos in Nigeria (1966-70); the slaughter and forced starvation of well over a million black Christians by the Sudanese Government (since the late 1960s); the killing of tens of thousands of Tutsis in Rwanda (early 1970s); the murder of tens of thousands of Hutus in Burundi (1972); the slaying of 100,000 East Timorese by the Indonesian government (1975-99); the forced starvation of up to 1 million Ethiopians by their government (mid-1980s); the murder of 100,000 Kurds in Iraq (1988-89); and the killing of tens of thousands of Hutus in Burundi (since 1993).
. . .

More significantly, even states that have intervened to end heinous human rights abuses have been loath to invoke a customary right of unauthorized humanitarian intervention to defend their actions.  India’s ostensible justification of its invasion of East Pakistan was self-defense.  Vietnam claimed that it was responding to a “large-scale aggressive war” being waged by Cambodia.  Tanzania defended its overthrow of the Amin regime as an appropriate response to Uganda’s invasion, occupation, and annexation of the Kagera salient the preceding year.  ECOWAS’s justification of its invasions of Liberia and Sierra Leone was that it was invited to intervene by the legitimate government of those states.  NATO defended Operation Allied Force on the grounds that it was “consistent with” Security Council Resolutions 1160, 1199, and 1203. . . .  What is noteworthy is the fact that the states concerned felt that they could not appeal to a right of unauthorized humanitarian intervention to legitimate their actions.  If there is presently a right of unauthorized humanitarian intervention, it is a right that dares not speak its name.


In sum, even if one accepts legal realism’s relaxed attitude to the sources of international law, it still takes a highly selective reading of those sources to include that a right of unauthorized humanitarian intervention is presently legal.  One must bear in mind, however, that demonstrating that unauthorized humanitarian intervention is illegal is not, unless you are a legal positivist, the same as proving that it is immoral. . . .
NOTES AND QUESTIONS

1.
Do you agree with the Holzgrefe article that the Genocide Convention only permits the Security Council to authorize the use of force?  Does the Convention bind member states to petition the Security Council when a genocide occurs?
2.
Holzgrefe states that an illegal humanitarian intervention may not be immoral.  Is there a moral duty for states to break international law in order to stop crimes against humanity like genocide?

3.
A criticism of legalizing unilateral humanitarian intervention is that it would result in an increase in armed conflict justified under the pretext of humanitarian purposes.  Ryan Goodman presents the case that the legalization of unilateral humanitarian intervention (UHI) in fact, would have the opposite effect.  Goodman utilizes empirical studies to illustrate that UHI would discourage wars for ulterior motives.  Goodman’s purpose is not to provide an affirmative justification for UHI but to negate the typical pretext-based objection to UHI. See Ryan Goodman, Humanitarian Intervention and the Pretexts for War, 100 Am. J. Int’l L. 107 (2006). 
4.
There has been much debate in the international community regarding the legality of the invasion of Iraq in 2003.  The invasion has prompted a wide array of justifications.  The initial excuse proffered for the invasion was self-defense because Iraq was attempting to secure weapons of mass destruction (WMDs), had active WMD weapons programs, or was sponsoring terrorism.  See Ronald R. Krebs & Chaim Kaufmann, Selling the Market Short?  The Marketplace of Ideas and the Iraq War, 29 Int’l Sec. 196 (2005); Sean D. Murphy, Assessing the Legality of Invading Iraq, 92 Geo. L. J. 173 (2004).  Coalition forces did not discover proof of WMDs and securing human rights for the Iraqi people evolved into the grounds for intrusion on Iraqi national sovereignty.  For an argument that the humanitarian intervention doctrine justified the use of force in Iraq, see Kevin P. DeMello, A Method of Direct Action:  The Humanitarian Justification for Regime Change in Iraq, 38 Suffolk U. L. Rev. 789 (2005).  But see Robert Cryer & A.P. Simester, Iraq and the Use of Force: Do the Side-Effects Justify the Means?, 7 Theoretical Inquiries L. 9 (2006).  Ramesh Thakur analyzed the invasion of Iraq in light of the Responsibility to Protect promulgated by the International Commission on Intervention and State Sovereignty, and determined that it failed to meet standards outlined by the report.  See Ramesh Thakur, Iraq and The Responsibility to Protect, 62 Behind The Headlines 1 (2004).  Some scholars argue that Security Council Resolution 1483 granted legitimacy and retroactive approval to the invasion by recognizing the need for Iraq’s disarmament.  See Sandra T. Vreedenburgh, The Saddam Oil Contracts and What Can Be Done, 2 Depaul Bus. & Com.  L.J. 559 (2004).  For a discussion of the impact of the war in Iraq on the U.N. monopoly on the use of force, see Thomas M. Franck, What Happens Now?  The United Nations After Iraq, 97 Am. J. Int’l L. 607 (2003); Feisal Amin al-Istrabadi, The Report of the U.N. High-Level Panel and the Use of Force in Iraq in 2003, 4 Nw. U. J. Int’l Hum. Rts. 146 (2005).
* * * * *

2.  The Role of the United Nations 


This section explains the various capacities in which the U.N. operates in the field of humanitarian intervention and details some of the challenging aspects to humanitarian intervention in the 21st century.  The first two excerpts examine the U.N.’s efforts in the areas of preventive diplomacy, peacemaking, peacekeeping, and peace-building.  The third excerpt, by Ian Martin, discusses the organizational arrangements of U.N. human rights field operations.  The fourth excerpt highlights the complexities of peacekeeping operations in the modern global context, specifically following the events of Somalia and Rwanda in the mid 1990s.  The fifth excerpt is a General Assembly Resolution addressing the matters discussed in the 2005 World Summit, detailing the U.N.’s stance on the use of force under the Charter.  The final excerpt is a response by the U.N.  Secretary-General to recent humanitarian failures and interventions which raise fundamental questions as to their legal basis under international law, as in Kosovo. 
United Nations, Basic Facts About the United Nations 67-79 (2004) (internal references omitted):

One of the primary purposes of the United Nations is the maintenance of international peace and security.  Since its creation, the United Nations has often been called upon to prevent disputes from escalating into war, to persuade opposing parties to use the conference table rather than force of arms, or to help restore peace when conflict does break out.  Over the decades, the United Nations has helped to end numerous conflicts, often through actions of the Security Council – the primary organ for dealing with issues of international peace and security. . . .  

The UN has also reshaped and enhanced the traditional range of instruments at its command, adapting peacekeeping operations to meet new challenges, increasingly involving regional organizations, and strengthening post-conflict peace-building.  Civil conflicts have raised complex issues regarding the response of the international community, including the question of how best to assist civilian victims of war.


To deal with civil conflicts, the Security Council has authorized complex and innovative peacekeeping operations.  In El Salvador and Guatemala, in Cambodia and in Mozambique, the United Nations played a major role in ending conflict and fostering reconciliation.  But recent conflicts, many of which have been characterized by ethnic violence, such as in Somalia, Rwanda and the former Yugoslavia, brought new challenges to the United Nations peacemaking role.  .  .  .

The Security Council, the General Assembly and the Secretary-General all play major, complementary roles in fostering peace and security.  United Nations activities cover the principal areas of peacemaking, peacekeeping, enforcement, and peace-building.  These types of engagement must overlap or take place simultaneously if they are to be effective.  .  .  .
* * * * *

An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peace-Keeping, Report of the Secretary-General Pursuant to the Statement Adopted by the Summit Meeting of the Security Council on 31 January 1992, 55-59, U.N. Doc. A/47/277-S/24111 (1992)
: . . .
II.  Definitions

20. The terms preventive diplomacy, peacemaking and peace-keeping are integrally related and as used in this report are defined as follows:

– Preventive diplomacy is action to prevent disputes from arising between parties, to prevent existing disputes from escalating into conflicts and to limit the spread of the latter when they occur.

– Peacemaking is action to bring hostile parties to agreement, essentially through such peaceful means as those foreseen in Chapter VI of the Charter of the United Nations.

– Peace-keeping is the deployment of a United Nations presence in the field, hitherto with the consent of all the parties concerned, normally involving United Nations military and/or police personnel and frequently civilians as well.  Peace-keeping is a technique that expands the possibilities for both the prevention of conflict and the making of peace.

21.  The present report in addition will address the critically related concept of post-conflict peace-building – action to identify and support structures which will tend to strengthen and solidify peace in order to avoid a relapse into conflict.  Preventive diplomacy seeks to resolve disputes before violence breaks out; peacemaking and peace-keeping are required to halt conflicts and preserve peace once it is attained.  If successful, they strengthen the opportunity for post-conflict peace-building, which can prevent the recurrence of violence among nations and peoples.

22.  These four areas for action, taken together, and carried out with the backing of all Members, offer a coherent contribution towards securing peace in the spirit of the Charter.  The United Nations has extensive experience not only in these fields, but in the wider realm of work for peace in which these four fields are set. . . .

NOTES AND QUESTIONS
1.
The excerpt identifies several forms of U.N. intervention.  How do they differ? When might the use of each be appropriate?  What factors seem most supportive of an argument to deploy U.N. forces in Sudan?  What factors might contradict that position? 
2.
Does the U.N. Charter authorize the Security Council to decide that a humanitarian emergency, absent any act of aggression or threat of international armed conflict, constitutes a threat to the peace?
3.
Consider that any of the five permanent members of the Security Council can block substantive decisions by using the veto power.  Did the Charter create a collective decision-making process, or does the ability of individual permanent Security Council members to veto intervention operations seem to control where, when, and how the U.N.  will or will not act under Chapter VII?   Does the subjectivity that the Security Council may exercise in making decisions detract from the U.N.’s supposed impartiality?


Despite the traditional emphasis on the Security Council to make decisions for humanitarian intervention, there is another method whereby the United Nations General Assembly can authorize humanitarian action and circumvent a Security Council veto.  Soon after the founding of the United Nations, the General Assembly adopted Uniting for Peace, G.A.  Res.  377 (V), U.N.  GAOR, 5th Sess., Supp. No.  20, at 10, U.N.  Doc.  A/1775 (Nov.  3, 1950).  The General Assembly has employed this method to authorize a peacekeeping mission in the Middle East (UNEF) when the Security Council was at a stalemate The International Court of Justice in Certain Expenses of the United Nations, Advisory Opinion, 1962 I.C.J.  151 (July 20), upheld the invocation of the resolution.  Since UNEF, the Security Council has authorized all peacekeeping forces.  See Christine Gray, International Law and the Use of Force  200 (2d ed. 2004) 
4.
Peacekeeping is not specifically provided for in the U.N. Charter.  What is the legal basis for peacekeeping?  For more specific information about peacekeeping operations, see United Nations Peacekeeping, http://www.un.org/Depts/dpko/dpko/index.asp
Ian Martin, Experience, Current Methodology, Future Prospects, in The Universal Protection of Human Rights:  Translating Int–ernational Commitment into National Action 241, 259-62 (1997) (footnotes omitted)
:

[A] series of different organizational structures have applied to UN human rights field operations or components.  Some (El Salvador, Haiti, Guatemala) have primarily been managed by DPA [Department of Political Affairs] in New York; others (Cambodia, Angola) have been fully part of a peace-keeping operation; while in Rwanda the High Commissioner [for Human Rights (HCHR)] mounted a human rights field operation alongside, but completely outside, an already-established peace-keeping operation.  In October 1996, the Security Council authorized and funded a human rights office in Abkhazia, Georgia, which reports to the High Commissioner through the Head of Mission of UNOMIG.  Similar arrangements have been proposed by the Secretary-General for the follow-on operation to UNAVEM III in Angola, MONUA,
 and agreed between DPKO [Department of Peace-keeping Operations] and the High Commissioner for the human rights unit within UNTAES in Eastern Slavonia.


Where the UN has a political mandate, and especially where there is a UN peace operation or political office in the country, the organizational arrangements for human rights operations or components need to meet a number of criteria:

(i)
a UN human rights field presence must be part of the overall UN strategy for 
building peace and accomplishing a political transition;

(ii)
the integrity of UN human rights monitoring and reporting must be seen to be 
independent of political pressures;

(iii)
UN activities in-country must be effectively coordinated and close working 
relationships established between the human rights field presence and others 
with closely connected mandates, who may be inside (e.g.  CIVPOL) or 
outside (e.g.  UNDP, UNHCR) the peace-keeping operation;

(iv)
a UN human rights field presence must receive professional human rights 
guidance and support, benefit from the experience of similar operations 
elsewhere, and be coordinated with the different mechanisms of the UN human 
rights system;

(v)
administrative and logistical support to UN operations in the field must be 
provided in the most efficient and cost-effective manner, with a human rights 
presence receiving equal priority to other components.


It is increasingly recognized that the High Commissioner should have substantive reporting responsibility and give professional direction to any human rights presence in the field, whether it stands independently of or is within a peace-keeping operation.  It is inconsistent with the High Commissioner’s mandate for this not to be the case.  The current lack of capacity and experience in the [Office of the High Commissioner for Human Rights] in Geneva to support this role must be addressed.  At the same time, human rights activities should not be pursued in isolation from wider UN strategies, as has tended to be the case with the High Commissioner’s own initiatives, in Rwanda and elsewhere.  The High Commissioner should be the link between human rights operations and mechanisms and overall UN political, peace-keeping, humanitarian and development activities:  to play this role effectively requires a major strengthening of the High Commissioner’s representation in New York. . . .  


Administrative and logistical support should be provided from the Field Administration and Logistics Division of DPKO, since the Secretariat should most economically operate a single service for such support to its field operations – subject however to the important condition that the human rights presence should receive equal priority with other UN field presences.


The model agreed for Abkhazia (Georgia), Angola, and Eastern Slavonia, whereby the Chief of the human rights presence reports to the High Commissioner through the Head of Mission or Special Representative of the Secretary-General, provides for coordination of UN strategy and activities in-country, while ensuring professional human rights direction and support, and affording a substantial degree of independence of the human rights monitoring through reporting to the High Commissioner.  (Before the creation of the post of High Commissioner, the Director of the Human Rights Division of ONUSAL reported on the human rights situation directly to the Secretary-General, while operationally responsible to the Chief of Mission.)  The involvement of the [HCHR] during the peace-keeping phase should ensure that regard is had to the continuation of human rights work after the peace-keeping mandate is terminated.  The hiatus that existed between the withdrawal of UNTAC from Cambodia and the establishment of the human rights office there should be avoided.  The experience in Rwanda, where a separate human rights agreement between the High Commissioner and the Government helped to ensure that the human rights operation’s mandate was unaffected by the withdrawal of an unpopular peace-keeping operation, was unusual but may also have relevance to some other situations in the future.


Some rationalization of the organizational structures for human rights presences in the field should also allow for a rationalization of public reporting and relationships to other human rights mechanisms.  Wherever the UN has a human rights presence with a monitoring/verification mandate, there need to be clear arrangements, understood by the government concerned, for public reporting.  As a matter of good human rights practice, such arrangements should always include the prior submission of reports to the government for discussion and response within a reasonable timeframe.  The major operations mandated by the Security Council or the General Assembly have had their reports made public, although not always as promptly or frequently as would have been desirable.  There have not however been satisfactory and consistent procedures for the reporting of human rights components within peace-keeping operations (Cambodia, Angola) or the [HCHR’s] field operations presences (Rwanda, Burundi).  The latter have not had their reports published as formal UN documents, although their information has been made public or semi-public in other ways.  Their reporting has been partly inhibited by mandates implying that the public reporting based on their monitoring is the responsibility of the special country rapporteurs.  If field operations and special country rapporteurs are to report on the same country, a policy should be established regarding the relationship between the reports of each, especially where a field office of the High Commissioner is explicitly mandated to support the special rapporteur and thus to be his/her main source of information.  No one – including NGOs pressing for more public reporting by UN operations – has yet grasped this nettle, which may call into question whether there should continue to be a special rapporteur on a country where there is a substantial human rights field operation.

NOTES AND QUESTIONS

1.
There are a variety of human rights tasks that may accompany a U.N. peace-keeping operation.  See David P. Forsythe, Human Rights and International Security:  United Nations Field Operations Redux, in The Role of the Nation-State in the 21st Century 265, 268-76 (Monique Castermans-Holleman et al. eds., 1998), for a discussion of these tasks and their implementation in various U.N. operations.
2.
In March 2000, Secretary-General Kofi Annan assembled a multi-national panel to examine United Nations peacekeeping operations and to make recommendations for the future.  The panel published its report in late August of that year.  In its report, the panel warned that “[o]ver the last decade, the United Nations has repeatedly failed  meet the challenge [of saving succeeding generations from the scourge of war], and it can do no better today.”  Report of the Panel on the United Nations Peace Operations, U.N. Doc. A/55/305-S/2000/809 (2000).  In light of past failures, the panel proposed several reforms, including restructuring the Department of Peacekeeping Operations, using more information technology, allocating more funds for peacekeeping missions, and deploying peacekeeping troops with greater speed.  The report noted:

[T]he human rights component of a peace operation is indeed critical to effective peace-building. . . . The human rights component within peace operations have not always received the political and administrative support that they require, however, nor are their functions always clearly understood by other components.  Thus, the Panel stresses the importance of training, military, police, and other civilian personnel on human rights issues and on the relevant provisions of international humanitarian law.
3.
The role of women in peace-keeping operations has been highlighted for several years.  The Security Council, recognizing the importance of strengthening a gender perspective into all aspects of peacekeeping operations, promulgated Resolution 1325.  The resolution stated, in part:

Noting the need to consolidate data on the impact of armed conlict on women and girls,

1.
Urges Member States to ensure increased representation of women at all decision-making levels in national, regional and international institutions and mechanism for the prevention, management, and resolution of conlict; . . .

4.
Further urges the Secretary-General to seek to expand the role and contribution of women in United Nations field-based operations, and especially among military observers, civilian police, human rights and humanitarian personnel; . . .

6.
Requests the Secretary-General to provide to Member States training guidelines and materials on the protection, rights and the particular needs of women, as well as on the importance of involving women in all peacekeeping and peace-building measures, . . .


S.C. Res. 1325, U.N. Doc. S/RES/1325 (Oct. 31, 2000).
4.
The International Council on Human Rights Policy issued a report examining human rights provisions in peace agreements.  The report examines whether human rights frameworks in peace agreements help or actually hinder the peace process.  See International Council on Human Rights Policy, Negotiating Justice?  Human Rights and Peace Agreements (2006).
4.
The U.N. has conducted at least two notable peacekeeping efforts in the former Yugoslavia:  the United Nations Protection Force (UNPROFOR) from 1992 to 1995 and the United Nations Mission in Bosnia and Herzegovina (UNMIBH) from 1995 to the present.  UNPROFOR is generally considered to be a failure.  The situation in the former Yugoslavia was partly to blame for its failure.  U.N. troops were sent in even though no peace settlement had been signed and no cease-fire was being observed.  The troops were to refrain from using force, except in self-defense.  As a result, U.N. troops stopped neither “ethnic cleansing” nor violations of international humanitarian law.  UNPROFOR also suffered from problems due to the constant revision of its mandate, which created confusion about its role.  See Dick A.  Leurdijk, Background Paper:  United Nations Protection Force (UNPROFOR), in Humanitarian Action and Peacekeeping Operations:  Debriefing and Lessons 69 (Nassrine Azimi ed., 1997).  

The NATO-sponsored Implementation Force (IFOR) took over UNPROFOR’s military functions after the 1995 Dayton Peace Accord.  UNMIBH controls police and civilians matters.  UNMIBH’s mandate includes assisting in the maintenance of law and order and investigating human rights abuses by law enforcement.  Thus far, UNMIBH had made progress in helping Bosnia and Herzegovina to rebuild their judicial and law enforcement systems, especially in the areas of police training, data collection, and minority recruitment.  The Secretary-General concluded in one of his reports on UNMIBH that “[n]early five years after the war, there are visible and encouraging signs that peace is taking root.”  Report of the Secretary-General on the United Nations Mission in Bosnia and Herzegovina, U.N. Doc. S/2000/529 (2000).
5.
In the spring of 2000, U.N. peacekeepers suffered a humiliating setback in Sierra Leone.  The Security Council established the United Nations Mission Sierra Leone (UNAMSIL) in October 1999 to monitor the July 1999 ceasefire ending eight years of civil war in the African country.  Even after signing the peace agreement, the rebel forces of the Revolutionary United Front (RUF) refused to disarm, and in May 2000, the RUF began taking peacekeepers hostage.  The RUF kidnapped 500 U.N. troops and took U.N. weapons, uniforms, and vehicles.  The rebels also trapped 200 U.N.  troops in their barracks and refused to let them leave.  Under their mandate, the peacekeepers were authorized to use force, but they lacked the training and equipment to defend themselves properly.  Most of the troops in UNAMSIL came from came from India, Zambia, Nigeria, and Kenya, because the U.S., France, and Great Britain chose not to contribute to the mission.  See Steven Mufson, Sierra Leone’s Peace Succumbs to Its Flaws, Wash.  Post, May 8, 2000, at A1.  Should the U.N. refuse to send peacekeepers into situations where peace is uncertain or non-existent?  Or should peacekeeping troops be heavily armed and ready for combat?  Has hope regarding peacekeeping’s potential outpaced the ability of U.N.  troops to, in fact, keep the peace?  For an analysis of the factors that contribute to an unsuccessful peacekeeping operation, see Dennis C.  Jett, Why Peacekeeping Fails (1999).    


After the U.N. peacekeepers were taken hostage in May 2000, Britain sent in 1,000 soldiers to help stabilize the situation.  British troops helped free the 200 U.N. peacekeepers  trapped in their barracks.  The   RUF eventually released the 500 peacekeepers taken hostage at the request of Liberian President Charles Taylor, an RUF supporter.  See Douglas Farah, Old Problems Hamper U.N.  in Sierra Leone, Wash.  Post, June 11, 2000, at A25; Peacekeepers Are Rescued in Sierra Leone, N.Y.  Times, July 16, 2000, § 1, at 8.  
6.
In 1995, the U.N.  Department of Peacekeeping Operations set up the Lessons Learned Unit (Unit).  The Unit systematically collects information about peacekeeping missions in order to make recommendations for the future.  The Unit has studied the United Nations Operation in Somalia (UNOSOM), the United Nations Assistance Mission for Rwanda (UNAMIR), the United Nations Mission in Haiti (UNMIH), the United Nations Angola Verification Mission (UNAVEM III), and the United Nations Transition Authority in Eastern Slavonia (UNTAES).  See Peacekeeping Best Practices: Policy, Analysis, and Lessons Learned from the Peacekeeping Community, http://www.un.org/Depts/dpko/lessons/. 
7.
Because of increased violence against U.N. personnel in the field, the General Assembly, in 1994, adopted the United Nations Convention on the Safety of United Nations and Associated Personnel, G.A. res. 49/59, 49 U.N. GAOR Supp. (No. 49) at 299, U.N. Doc. A/49/49 (1994), entered into force Jan. 15, 1999.  The U.S. signed the convention in 1994, but as of this writing, the U.S. has not ratified the convention.
  The convention makes attacking non-belligerent U.N. personnel a crime as to which there would be universal jurisdiction.  The convention applies to a broad range of U.N. staff, including persons working for a U.N. operation with a mandate of maintaining or restoring international peace and security.  A major limitation contained in the convention is that it does not apply to personnel engaged as combatants against organized armed forces in U.N. enforcement actions authorized by the Security Council under Chapter VII of the U.N. Charter.  Laws of international armed conflict apply to those enforcement actions.  See Major Newton, United Nations Convention on the Safety of United Nations (UN) and Associated Personnel Enters into Force, Army Law., Feb.  1999, at 21.  Because the protections afforded by the convention no longer apply if a U.N. force begins to engage in armed hostilities, a situation could arise in which a U.N. military unit needs to defend itself against attack and thereby causes all unrelated U.N. peacekeeping and civilian personnel to lose the protections of the treaty.  Given this defect, should the U.S. ratify the convention?
8.
The Statute of the International Criminal Court makes it a war crime to attack peacekeepers involved in international conflicts and conflicts not of an international character.  Prosecutors must prove that during an armed conflict, the perpetrator directed an intentional attack against peacekeepers who were acting in accordance with the Charter of the United Nations and who were entitled to protection under international law.  Prosecutors must also prove that the perpetrator was aware that the peacekeepers were entitled to protection.  See Elements of Crimes, Report of the Preparatory Commission for the International Criminal Court, PCNICC/2000/INF/3/Add.2, art. 8(2)(b)(iii), 8(2)(e)(iii) (2000).
9.
The problem of U.N.  troops committing violations of international human rights and their U.N. mandates has grown.  In 1994, nine soldiers from Canada’s peacekeeping regiment in Somalia were court-martialed for the torture and death of a Somali teenager suspected of stealing.  Investigations revealed also that members of white supremacist groups had developed a strong presence in a Canadian peacekeeping unit in Somalia and thus cast doubt on other incidents where Canadian peacekeepers killed Somali civilians.  See Jean-Paul Brodeur, Violence and Racial Prejudice in the Context of Peacekeeping (1997).  The  Canadian Government’s investigation into violations of the rules of engagement by its peacekeeping forces culminated in a comprehensive report examining the activities of its peacekeepers in Somalia.  See Report of the Commission of Inquiry into the Deployment of Canadian Forces to Somalia [Canada], Dishonoured Legacy: The Lessons of the Somalia Affair (1997). 


Other incidents have tarnished the U.N. peacekeepers’ reputation.  For instance, Italian peacekeepers in Mozambique were accused of establishing child prostitution rings.  In Croatia, a peacekeeper from New Zealand ran over two children in an armored personnel carrier, killing them.  German soldiers involved in peacekeeping in Bosnia admitted in 1997 to staging mock executions and raping civilians.  See Cathie Bell & Simon Kilroy, Soldier Still Held over Croatian Road Deaths, Dominion (Wellington), Mar.  29, 1995, at 1; Jennifer Gould, UN Soldiers Acquitted:  New Photos Emerge, Village Voice, July 15, 1997, at 38; Barnaby Phillips, Italian UN Troops Face Child Sex Allegations, Daily Telegraph, Jan. 28, 1994, at 12.  There is evidence that suggests complicity between Dutch peacekeepers and the Bosnian Serb army led up to the massacre in Sbrenica.  See Ian Ward, Narrative Jurisprudence and Trans-national Justice, 12 Tex.  Wesleyan L. Rev. 155, 164 (2005); Jeremy Rabkin, Global Criminal Justice: An Idea Whose Time Has Passed, 38 Cornell Int’l L.J. 753, 762(2005).

10.
The Secretary-General’s Bulletin on the Observance by United Nations Forces of International Humanitarian Law provided that U.N. operations were to abide by the principles and rules of International Humanitarian Law.  See Secretary-General’s Bulletin, Observance by United Nations Forces of International Humanitarian Law, U.N. Doc. ST/SGB/1999/13 (1999).  For an examination of the import and effect of the Secretary-General’s Bulletin, see Daphna Shraga, UN Peacekeeping Operations:  Applicability of International Humanitarian Law and Responsibility for Operations-Related Damage, 94 Am. J. Int’l L.  406, 406-09 (2000).  Consider what effect the Secretary-General’s bulletin will have on the incidence of human rights violations by peacekeepers.  

11.
Economic sanctions can be used in place of forceful intervention to stop human rights violations.  Military intervention is often considered to be more effective than sanctions, although this sentiment is by no means universal.  A comprehensive study of sanctions sponsored by the International Peace Academy recommended that the U.N.  Security Council adopt a bargaining approach to sanctions in order to make them a viable alternative to military action.  See David Cortright & George A.  Lopez, The Sanctions Decade:  Assessing UN Strategies in the 1990s (2000).  For a more extensive discussion of sanctions, see chapter 10, infra.  Do you think force should be used only after sanctions have been tried?  Are sanctions more likely to inflict suffering on innocent civilians than military operations?  Or are military operations more likely to have negative effects on the general population? 
U.N. Secretary-General Boutros Boutros Ghali, Supplement to an Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the Fiftieth Anniversary of the United Nations, 2-18, U.N. Doc. A/50/60 (1995)
:  . . .

II.  QUANTITATIVE AND QUALITATIVE CHANGES


The new breed of intra-state conflicts have certain characteristics that present United Nations peace-keepers with challenges not encountered since the Congo operation of the early 1960s.  They are usually fought not only by regular armies but also by militias and armed civilians with little discipline and with ill-defined chains of command.  They are often guerrilla wars without clear front lines.  Civilians are the main victims and often the main targets.  Humanitarian emergencies are commonplace and the combatant authorities, in so far as they can be called authorities, lack the capacity to cope with them. . . .


Another feature of such conflicts is the collapse of state institutions, especially the police and judiciary, with resulting paralysis of governance, a breakdown of law and order, and general banditry and chaos. . . .  It means that international intervention must extend beyond military and humanitarian tasks and must include the promotion of national reconciliation and the re-establishment of effective government. . . .


Peace-keeping in such contexts is far more complex and more expensive than when its tasks were mainly to monitor cease-fires and control buffer zones with the consent of the States involved in the conflict.  .  .  .


A second qualitative change is the use of United Nations forces to protect humanitarian operations.  Humanitarian agencies endeavor to provide succor to civilian victims of war wherever they may be.  Too often the warring parties make it difficult or impossible for them to do so.  .  .  .  There is also a growing tendency for the combatants to divert relief supplies for their own purposes.  Because the wars are intra-state conflicts, the humanitarian agencies often have to undertake their tasks in the chaotic and lawless conditions described above. . . .


Fourthly, these multifunctional peace-keeping operations have highlighted the role the United

Nations can play after a negotiated settlement has been implemented.  It is now recognized that implementation of the settlement in the time prescribed may not be enough to guarantee that the conflict will not revive.  Coordinated programs are required, over a number of years and in various fields, to ensure that the original causes of war are eradicated.  This involves the building up of national institutions, the promotion of human rights, the creation of civilian police forces and other actions in the political field. . . .  [O]nly sustained efforts to resolve underlying socio-economic, cultural and humanitarian problems can place an achieved peace on a durable foundation.
* * * * *

2005 World Summit Outcome, G.A.  Res.  60/1, U.N.  Doc.  A/RES/60/1 (Oct.  24, 2004): . . .
The General Assembly,

Adopts the following 2005 World Summit Outcome:

III.  Peace and collective security

69.  We recognize that we are facing a whole range of threats that require our urgent, collective and more determined response.

70.  We also recognize that, in accordance with the Charter, addressing such threats requires cooperation among all the principal organs of the United Nations within their respective mandates.

71.  We acknowledge that we are living in an interdependent and global world and that many of today’s threats recognize no national boundaries, are interlinked and must be tackled at the global, regional and national levels in accordance with the Charter and international law. . . .

Peacekeeping

92.  Recognizing that United Nations peacekeeping plays a vital role in helping parties to conflict end hostilities and commending the contribution of United Nations peacekeepers in that regard,  .  . ., we urge further development of proposals for enhanced rapidly deployable capacities to reinforce peacekeeping operations in crises.  We endorse the creation of an initial operating capability for a standing police capacity to provide coherent, effective, and responsive start-up capability for the policing component of the United Nations peacekeeping missions and to assist existing missions through the provision of advice and expertise.

93.  Recognizing the important contribution to peace and security by regional organizations as provided for under Chapter VIII of the Charter and the importance of forging predictable partnerships and arrangements between the United Nations and regional organizations, and noting in particular, given the special needs of Africa, the importance of a strong African Union:

(a) We support the efforts of the European Union and other regional entities to develop capacities such as for rapid deployment, standby and bridging arrangements;

(b) We support the development and implementation of a ten-year plan for capacity-building with the African Union. . . .
Responsibility to protect populations from genocide, war crimes, ethnic cleansing

and crimes against humanity

138.  Each individual State has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity.  This responsibility entails the prevention of such crimes, including their incitement, through appropriate and necessary means.  We accept that responsibility and will act in accordance with it.  The international community should, as appropriate, encourage and help States to exercise this responsibility and support the United Nations in establishing an early warning capability.

139.  The international community, through the United Nations, also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means, in accordance with Chapters VI and VIII of the Charter, to help to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity.  In this context, we are prepared to take collective action, in a timely and decisive manner, through the Security Council, in accordance with the Charter, including Chapter VII, on a case-by-case basis and in cooperation with relevant regional organizations as appropriate, should peaceful means be inadequate and national authorities are manifestly failing to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity. . . .  
NOTES AND QUESTIONS
1.
The U.N. Charter gives the Security Council a near monopoly on the use of force.  The U.N. may use force to maintain peace, stop massive human rights abuses, and prevent conflict between nations.  See John C. Yoo, Force Rules:  UN Reform and Intervention, 6 Chi. J. Int’l L. 641, 643-644 (2006).  During the Cold War, this language was strictly interpreted and the Security Council was deemed the only entity that could legally authorize the use of force for humanitarian principles.  Gradually, the role of the U.N. in military intervention began to expand and “threats to the peace” began to involve not just external aggression among states but events within a state’s domestic jurisdiction.  Accordingly, the definition of “threats to the peace” expanded to include military coups, genocide, and other massive human rights violations.  See Thomas Franck, Recourse to Force:  State Action Against Threats and Armed Attacks, 40-44 (2002).  For example, in Rwanda, the Security Council determined that the Hutu massacre of the Tutsi constituted a “threat to the peace.”  See J.  L.  Holzgrefe, The Humanitarian Intervention Debate, in Humanitarian Intervention:  Ethical, Legal and Political Dilemmas, 15, 42 (J.L.  Holzegrefe & Robert O. Keohane eds., 2003) 
2.
In 1992, then Secretary-General Boutros Boutros-Ghali issued his An Agenda for Peace: Preventive Diplomacy, Peacemaking and Peace-Keeping, Report of the Secretary-General Pursuant to the Statement Adopted by the Summit Meeting of the Security Council on 31 January 1992, 55-59, U.N. Doc. A/47/277-S/24111 (1992), see p. 34, supra, wherein he first proposed his goals for the U.N. in the post-Cold War world.

(
To seek to identify at the earliest possible stage situations that could produce conflict, and to 
try through diplomacy to remove the sources of danger before violence results;

(
Where conflict erupts, to engage in peacemaking aimed at resolving the issues that have led to 
conflict;

(
Through peace-keeping, to work to preserve peace, however fragile, where fighting has been 
halted and to assist in implementing agreements achieved by the peacemakers;

· To stand ready to assist in peace-building in its differing contexts:  rebuilding the institutions and infrastructures of nations torn by civil war and strife; and building bonds of peaceful mutual benefit among nations formerly at war; . . .

He added that:

[t]he foundation-stone of this work is and must remain the State.  Respect for its fundamental sovereignty and integrity are crucial to any common international progress.  The time of absolute and exclusive sovereignty, however, has passed; its theory was never matched by reality.  It is the task of leaders of States today to understand this and to find a balance between the needs of good internal governance and the requirements of an ever more interdependent world.  .  .


Boutros-Ghali’s supplement to his 1992 “Agenda for Peace” builds in part on suggestions made after release of the Agenda.  See U.N. Secretary-General Boutros Boutros Ghali, Supplement to an Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the Fiftieth Anniversary of the United Nations, 2-18, U.N. Doc. A/50/60 (1995), available at http://www.un.org/Docs/SG/agsupp.html (Paragraph numbers omitted); see, e.g.,  Paul Lewis, U.N. is Developing Control Center to Coordinate Growing Peacekeeping Role, N.Y.  Times, Mar.  28, 1993, at A10.  The supplement quickly generated negative reactions from some governments, who expressed concern about his suggestion that the U.N. create a permanent U.N. force.  See Julia Preston, U.N. Aide Proposes Rapid-Reaction Unit; In Face of U.S. Congressional Opposition, Boutros-Ghali’s Plan Appears to Have Little Chance, Wash.  Post, Jan.  6, 1995, at A23.
3.
Secretary-General Kofi Annan’s Millennium Report address to the U.N. General Assembly focused on  the complexities of humanitarian intervention and the need for a global consensus on resolving humanitarian emergencies.  Annan stated:


Some critics were concerned that the concept of “humanitarian intervention” could become a cover for gratuitous interference in the internal affairs of sovereign states.  Others felt that it might encourage secessionist movements deliberately to provoke governments into committing gross violations of human rights in order to trigger internal interventions that would aid their cause.  Still others noted that there is little consistency in the practice of intervention, owing to its inherent difficulties and costs as well as perceived national interests – except that weak states are far more likely to be subjected to it than strong ones.


I recognized both the force and importance of these arguments.  I also accept that the principles of sovereignty and non-interference offer vital protection to small and weak states.  But to the critics I would pose this question:  if humanitarian intervention is, indeed, an unacceptable assault on sovereignty, how should we repond to a Rwanda, to a Sbrenica – to gross and systematic violations of human rights that offend every precept of our common community?


U.N. Secretary-General Kofi Annan, We the Peoples: The Role of the United Nations in the 21st Century, U.N. Doc. A/54/2000, 47-48 (2000), available at http://www.un.org/millennium/sg/report/full.htm.
4.
The Secretary-General’s critique of humanitarian intervention led the Canadian Government and a group of foundations to establish the International Commission on Intervention and State Sovereignty (ICISS).  The ICISS issued a report entitled The Responsibility to Protect.  See Anne-Marie Slaughter, Security Solidarity, and Sovereignty:  The Grand Themes of UN Reform, 99 Am. J. Int’l L. 619 (2005).  The Responsibility to Protect established two basic principles:
A.  State sovereignty implies responsibility, and the primary responsibility for the protection of its people lies with the state itself.

B.  Where a population is suffering serious harm, as a result of internal war, insurgency, repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect.

International Commission on Intervention and State Sovereignty [Canada], The Responsibility to Protect (Dec. 2001), available at http://www.iciss.ca/report-en.asp.  For an analysis of the report and its implications for humanitarian intervention, see Rebecca J. Hamilton, The Responsibility to Protect:  From Document to Doctrine – But What of Implementation?, 19 Harv. Hum. Rts. J. 289 (2006); Jeremy I. Levitt, The Responsibility to Protect:  A Beaver Without a Dam?, 25 Mich. J. Int’l L. 153 (2003).
5.
The Secretary-General created the High-Level Panel on Threats, Challenges, and Change in 2003 to examine security threats in the 21st century and to make recommendations on U.N. reform necessary to combat these threats.. See United Nations, A More Secure World: Our Shared Responsibility, Report of the Secretary-General’s High-Level Panel on Threats, Challenges, and Change, U.N.  Doc A/59/565 (2004), available at http://www.un.org/secureworld/.  The report reinforces the role of the Security Council in authorizing the use of force but also endorses some more controversial positions regarding collective security.  The report contains four major ideas: (1) the redefinition of international security to include both state security and human security; (2) endorsement of the responsibility to protect; (3) assertion of a collective right to prevent catastrophic attacks; and (4) a common definition of terrorism.  See Anne-Marie Slaughter, Security Solidarity, and Sovereignty:  The Grand Themes of UN Reform, 99 Am. J. Int’l L. 619 (2005).  The report also outlines basic criteria for legitimacy in authorizing the use of military force.  For a reaction to the report, see Michael J.  Glennon, Platonism, Adaptivism, and Illusion in UN Reform, 6 Chi.  J.  Int’l.  L.  613 (2006).


The U.N. General Assembly adopted the 2005 World Summit Outcome in response to the report of the High-Level Panel on Threats, Challenges, and Change.  For an argument that the Summit strengthens the legal justification for limited forms of unilateral and regional military action to stop humanitarian crises, see Alicia L. Bannon, The Responsibility to Protect:  The U.N. World Summit and the Question of Unilateralism, 115 Yale L.J. 1157 (2006).
6.
Although a permanent U.N. rapid reaction force has not become a reality, the U.N. has tried to improve its readiness and response time through the Standby Arrangement System (SAS).  A special planning team under the direction of the Secretary-General began developing the SAS in early 1993 with the goal of gathering detailed information about troops and capabilities from participating Member States.  The UNSAS has added a fourth level of commitment, the rapid deployment level.  At this level, resources pledged by member states to UNSAS can be deployed to a U.N. mission with 30 to 90 days of a Security Council mandate.  As of the latest information, 83 countries, have committed resources to one of the UNSAS’s four levels.  The U.S., as a level one contributor, has provided a list of capabilities.  The SAS, however, is subject to limitations that hamper its effectiveness.  For instance, contributions to the SAS are voluntary, and Member States are not automatically obliged to provide resources.  See Standby Arrangement System:  Enhancing Rapid Deployment Capacity, UN Chron., Spring 1997, at 13; United Nations Standby Arrangement System (UNSAS), http://www.un.org/Depts/dpko/rapid/.  The European Union is in the process of implementing a similar arrangement system, the European Rapid Reaction Force.  The planned force will eventually be 60,000 persons strong.  See Christopher Booker, A Fantasy Force Which Our Soldiers Pay with Their Lives, Sunday Telegraph (U.K.), July 2, 2006, at 21.  The first battle group is to be assembled by the end of 2007 and will consist of troops from Romania, Greece, Bulgaria, and Cyprus.  The second group will compromise troops from Romania, Italy, and Turkey, starting in 2010.  See Romania to Form Battle Groups with Balkan States, Italy, Czech News Agency (Czech Republic), Mar. 1, 2006.

U.N. Secretary-General Kofi Annan, September 20, 1999,  Address to the Opening Meeting of the United Nations General Assembly, U.N. Press Release, SG/SM/7136: . . .

[Ed.:  The following excerpt deals with concrete applications of the broader principles described above.  The Secretary-General gave the following address in the wake of NATO’s air campaign against Yugoslavia in 1999.  For an in-depth look at information on the events in Yugoslavia and Kosovo, see the notes and questions at the end of this section.]

State sovereignty, in its most basic sense, is being redefined by the forces of globalization and international cooperation.  


The State is now widely understood to be the servant of its people, and not vice versa.  At the same time, individual sovereignty – and by this I mean the human rights and fundamental freedoms of each and every individual as enshrined in our Charter – has been enhanced by a renewed consciousness of the right of every individual to control his or her own destiny.  


These parallel developments – remarkable and, in many ways, welcome – do not lend themselves to easy interpretations or simple conclusions.  


They do, however, demand of us a willingness to think anew – about how the United Nations responds to the political, human rights and humanitarian crises affecting so much of the world; about the means employed by the international community in situations of need; and about our willingness to act in some areas of conflict, while limiting ourselves to humanitarian palliatives in many other crises whose daily toll of death and suffering ought to shame us into action. . . .  


.  


While the genocide in Rwanda will define for our generation the consequences of inaction in the face of mass murder, the more recent conflict in Kosovo has prompted important questions about the consequences of action in the absence of complete unity on the part of the international community.  


It has cast in stark relief the dilemma of what has been called humanitarian intervention:  on one side, the question of the legitimacy of an action taken by a regional organization without a United Nations mandate; on the other, the universally recognized imperative of effectively halting gross and systematic violations of human rights with grave humanitarian consequences.  


The inability of the international community in the case of Kosovo to reconcile these two equally compelling interests – universal legitimacy and effectiveness in defense of human rights – can only be viewed as a tragedy.  


It has revealed the core challenge to the Security Council and to the United Nations as a whole in the next century:  to forge unity behind the principle that massive and systematic violations of human rights – wherever they may take place – should not be allowed to stand. . . .  


To those for whom the greatest threat to the future of international order is the use of force in the absence of a Security Council mandate, one might ask – not in the context of Kosovo – but in the context of Rwanda:  If, in those dark days and hours leading up to the genocide, a coalition of States had been prepared to act in defense of the Tutsi population, but did not receive prompt Council authorization, should such a coalition have stood aside and allowed the horror to unfold? 


To those for whom the Kosovo action heralded a new era when States and groups of States can take military action outside the established mechanisms for enforcing international law, one might ask:  Is there not a danger of such interventions undermining the imperfect, yet resilient, security system created after the Second World War, and of setting dangerous precedents for future interventions without a clear criterion to decide who might invoke these precedents, and in what circumstances? . . .


In response to this turbulent era of crises and interventions, there are those who have suggested that the Charter itself – with its roots in the aftermath of global inter-State war – is ill-suited to guide us in a world of ethnic wars and intra-State violence.  I believe they are wrong. . . .  
[I]t is not the deficiencies of the Charter which have brought us to this juncture, but our difficulties in applying its principles to a new era; an era when strictly traditional notions of sovereignty can no longer do justice to the aspirations of peoples everywhere to attain their fundamental freedoms. . . .


[I] shall identify four aspects of intervention which I believe hold important lessons for resolving future conflicts.  


First, it is important to define intervention as broadly as possible, to include actions along a wide continuum from the most pacific to the most coercive.  A tragic irony of many of the crises that continue to go unnoticed and unchallenged today is that they could be dealt with by far less perilous acts of intervention than the one we witnessed recently in Yugoslavia.  And yet, the commitment of the international community to peacekeeping, to humanitarian assistance, to rehabilitation and reconstruction varies greatly from region to region, and crisis to crisis. . . .


Second, it is clear that sovereignty alone is not the only obstacle to effective action in human rights or humanitarian crises.  No less significant are the ways in which the Member States of the United Nations define their national interest in any given crisis. . . .


A new, more broadly defined, more widely conceived definition of national interest in the new century would, I am convinced, induce States to find far greater unity in the pursuit of such basic Charter values as democracy, pluralism, human rights, and the rule of law. . . .


Finally, after the conflict is over, in East Timor as everywhere, it is vitally important that the commitment to peace be as strong as the commitment to war.  


In this situation, too, consistency is essential.  Just as our commitment to humanitarian action must be universal if it is to be legitimate, so our commitment to peace cannot end with the cessation of hostilities.  The aftermath of war requires no less skill, no less sacrifice, no fewer resources in order to forge a lasting peace and avoid a return to violence. . . . 
NOTES AND QUESTIONS

1.
Does the Secretary-General unequivocally oppose actions taken by regional organizations without approval from the Security Council?  Or do his references to Rwanda suggest that such actions may, on occasion, be appropriate? 

2.
Do you think the increase in the deployment of troops for humanitarian intervention has come at the cost of excessive erosion of protection for the “sovereignty” and independence of smaller countries? Should sovereignty ever be a consideration when a state is committing genocide or other large-scale crimes against humanity?
3.
For reading on the conflict between traditional notions of sovereignty and the use of humanitarian intervention, see chapter 1, supra at 13
; see also John Charvet, The Idea of State Sovereignty and the Right of Humanitarian Intervention, 18 Int’l Pol  Sci. Rev. 39 (1997); Jarat Chopra & Thomas G.  Weiss, Sovereignty is No Longer Sacrosanct:  Codifying Humanitarian Intervention, 6 Ethics & Int’l Aff.  95 (1992); Robert O. Keohane, Political Authority After Intervention:  Gradations in Sovereignty, in Humanitarian Intervention: Ethical, Legal, and Political Dilemmas, 275, 275-98 (J.L. Holzgrefe & Robert Keohane eds., 2003).

HuHH
4.
For further reading on U.N. intervention and peacekeeping activities, see:

Francis Kofi Abiew, Assessing Humanitarian Intervention in the Post-Cold War Period: Sources of Consensus, 14 Int’l Rel. 61 (1998);

Philip Alston, The Security Council and Human Rights:  Lessons to be Learned from the Iraqi-Kuwait Crisis and its Aftermath, 13 Austl. Y.B. Int’l L. 107 (1993);

Amnesty International, Peacekeeping and human rights, AI Index:  IRO 40/01/94 (1994);
Kofi A. Annan, The Question of Intervention (1999);
Peter R. Baehr & Leon Gordenker, The United Nations at the End of the 1990s (1999);

Peter R. Baehr, The Security Council and Human Rights, in 3 The Dynamics of the Protection of Human Rights in Europe (Rick Lawson & Matthijs de Blois eds., 1994);

Sydney D. Bailey, The U.N.  Security Council and Human Rights (1994);

Between Sovereignty and Global Governance:  The United Nations, the State, and Civil Society (Albert J.  Paolini et al.  eds., 1998);

Byron F. Burmester, Comment, On Humanitarian Intervention:  the New World Order and Wars to Preserve Human Rights, 1994 Utah L.  Rev.  269 (1994).

Antonia Handler Chayes & Abram Chayes, Planning for Intervention:  International Cooperation in Conflict Management (1999); 

Simon Chesterman, Just War or Just Peace?  Humanitarian Intervention and International Law (Ian Brownlie ed., 2002);
Lori Fisler Damrosch, The Role of the Great Powers in United Nations Peace-Keeping, 18 Yale J. Int’l L.  429 (1993);

Lois E. Fielding, Taking the Next Step in the Development of New Human Rights:  the Emerging Right of Humanitarian Assistance to Restore Democracy, 5 Duke J. Comp. & Int’l L.  329 (1995);

Tathiana Flores Acuña, The United Nations Mission in El Salvador:  A Humanitarian Law Perspective (1995);

A Future for Peacekeeping? (Edward Moxon-Browne ed., 1998);

Diego García-Sayán, Human Rights and Peace-Keeping Operations, 29 U.  Rich. L. Rev.  41 (1994);

Mark Gibney et al., Transnational State Responsibility for Violations of Human Rights, 12 Harv. Hum.  Rts.  J.  267 (1999);
Stephen Golub, Strengthening Human Rights Monitoring Missions:  An Options Paper prepared for the United States Agency for International Development (1995);

Christine Gray, International Law and the Use of Force  (2d ed.  2004);
Hard Choices:  Moral Dilemmas in Humanitarian Intervention (Jonathan Moore ed., 1998);

Louis Henkin et al., Right v. Might:  International Law and the Use of Force (1991);

Hilde Hey, Peace Operations:  New Opportunities for the United Nations to Promote and Protect Human Rights in the 21st Century, in The Role of the Nation-State in the 21st Century 307 (Monique Castermans-Holleman et al. eds., 1998); 

Honoring Human Rights and Keeping the Peace (Alice H. Henkin ed., 1995);

Humanitarian Action and Peace-keeping Operations:  Debriefing and Lessons (Nassrine Azimi ed., 1997);

Kenneth Manusama, The United Nations Security Council in the Post-Cold War Era: Applying the Principle of Legality  (2006); 
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Sean D. Murphy, The Security Council, Legitimacy, and the Concept of Collective Security After the Cold War, 32 Colum.  J. Transnat’l L.  201 (1994);

Ved P. Nanda, Tragedies in Northern Iraq, Liberia, Yugoslavia, and Haiti -- Revisiting the Validity of Humanitarian Intervention Under International Law -- Part I, 20 Denv. J. Int’l L. & Pol’y 305 (1992).

New Dimensions of Peacekeeping (Daniel Warner ed., 1995);

Peacekeeping and Peacemaking:  Towards Effective Intervention in Post-Cold War Conflicts (Tom Woodhouse et al. eds., 1998);
Kelly K. Pease & David P. Forsythe, Human Rights, Humanitarian Intervention, and World Politics, 15 Hum.  Rts. Q. 290 (1993);

The Politics of Humanitarian Intervention (John Harriss ed., 1995);

John Quigley, The United Nations Security Council:  Promethean Protector or Helpless Hostage?, 35 Tex.  Int’l L.J. 129 (2000);

W. Michael Reisman, Peacemaking, 18 Yale J. Int’l L.  415 (1993);

The Role and Functions of Civilian Police in United Nations Peace-keeping Operations:  Debriefing and Lessons (Nassrine Azimi ed., 1996);

The Security Council and the Use of Force:  Theory and Reality - A Need for Change?  (Neils Blokker & Nico Schrijver eds., 2005);
William Shawcross, Deliver Us from Evil:  Peacekeepers, Warlords and a World of Endless Conflict (2000);
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World Orders in the Making:   Humanitarian Intervention and Beyond (Jan Nederveen Pieterse ed., 1998).                                                                                                               
F.  REGIONAL MULTILATERAL INTERVENTION 

Regional organizations have become increasingly active in humanitarian interventions.  This section outlines the role of regional organizations in U.N.-authorized humanitarian interventions and examines the unauthorized use of force by regional organizations.  The first excerpt explores the legality and impact of the Economic Community of West African States’ (ECOWAS)
 interventions in Liberia and Sierra Leone.  The second excerpt discusses the role of the African Union in responding to the crisis in Darfur.

1.  ECOWAS’s Interventions in Liberia and Sierra Leone

Jeremy Levitt, Humanitarian Intervention by Regional Actors in Internal Conflicts:  The Cases of ECOWAS in Liberia and Sierra Leone, 12 Temp.  Int’l & Comp.  L.J.  333, 333-51, 363-75 (1998) (footnotes omitted):

. . .  Although a role for regional organizations in humanitarian intervention has been established, until the advent of the Economic Community of West African States (ECOWAS) missions in Liberia and Sierra Leone, states’ practices suggested that prior approval by the Security Council was a prerequisite to any humanitarian intervention.  However, .  .  .  the ECOWAS Cease-fire Monitoring Group (ECOMOG) missions in Liberia and Sierra Leone provide two clear examples of unilateral humanitarian intervention by a regional actor that enjoyed support from the whole of the international community.  Likewise, for the first time there exists contemporary examples of popular humanitarian interventions that have derived their legal basis from customary international law, rather than the U.N. Charter. . . .  

Since ECOWAS is comprised of sixteen sovereign states, and the ECOMOG operations in Liberia and Sierra Leone were supported by the majority of independent states, it can be said that the interventions were supported by the opinio juris and practice of states.  It is the practice of states that create international law.  While international organizations such as the United Nations may influence international law, only states may bring it into being. . . .

II.  ECOWAS AND HUMANITARIAN INTERVENTION:  THE CASE OF LIBERIA 

Any contemporary discussion regarding the validity or existence of the customary international law doctrine of humanitarian intervention requires a discussion of the quintessential case of Liberia.  The ECOMOG mission in Liberia marks the first time the international community as a whole has supported unilateral humanitarian intervention by a group of states (regional actors) in a purely domestic conflict. . . .  

A.  Background 

In 1980, Master Sergeant Samuel Kanyon Doe led a successful coup d’etât that ended over 153 years of Americo-Liberian rule.  Initially, Doe appeared to have the support of the majority of Liberia’s domestic population, who saw him as an agent for progressive change.  After taking power, he promised Liberians that a new constitution would be implemented in 1986, ending rule by martial law.  However, Doe failed to keep his promise, resulting in mass political unrest. . . .  By 1989, political unrest matured into civil insurrection, leading to an eight-year civil war.  

The Liberian Civil War began in 1989, when Charles Taylor . . . and a group of so-called “dissidents” launched a small scale attack on security personnel in Nimba County (located on the Liberian-Cote d’Ivoire border), and advanced toward the capital city of Monrovia.  The group led by Taylor came to be known as the National Patriotic Front of Liberia (NPLF).  The NPLF grew quickly, as politically disillusioned members of the Mano and Gio ethnic groups joined.  Doe’s American-backed regime, known for its violent and repressive military tactics, was crushed by NPLF fighters. . . .


. . .  Disgruntled and impaired by the collapse of his government, Doe appealed to ECOWAS to introduce a “peace-keeping force into Liberia to forestall increasing terror and tension . . . .”  

Since ECOWAS and the Organization of African Unity (OAU) were not able to mediate a peaceful end to the conflict, on August 7, 1990, the ECOWAS Standing Mediation Committee decided to establish an ECOWAS Cease-fire Monitoring Group (ECOMOG) for Liberia.  ECOWAS created ECOMOG to halt the “wanton destruction of human life and property . . .  [and] . . .  massive damage . . .  being caused by the armed conflict to the stability and survival of the entire Liberian nation.”  ECOMOG was mandated to “restore law and order to create the necessary conditions for free and fair elections . . . .”  

On August 27, 1990, ECOMOG forces landed in Liberia and immediately came under attack by NPLF forces.  In response, ECOMOG forces “fought back with mortars, artillery and automatic weapons.”  On August 29, 1990, in an attempt to end pandemonium in Liberia, participants at the National Conference of All Liberian Political Parties, Patriotic Fronts, Interest Groups and Concerned Citizens in Banjul, Gambia created an Interim Government of Liberia and elected Dr.  Amos Sawyer as Interim President.  Participants at the conference stated that they created the new government because of the “total breakdown of law and order, the prevailing state of war, the massive loss of life, the displacement of the citizens, and the collapse of the government of President Samuel K.  Doe.”  Charles Taylor’s NPLF refused to attend the Banjul Conference, and did not recognize the Interim Government.  On September 9, 1990, approximately one week after the “Peace Conference,” Prince Johnson’s guerrillas ambushed and kidnapped Doe at the ECOWAS headquarters in Monrovia, and murdered him at the NPLF’s Caldwell Base in the Barclay center.  
B.  ECOWAS-ECOMOG and the Legality of Intervention .  .  .

Humanitarian justifications aside, nowhere in the U.N. Charter does it state that a regional agency may forcibly intervene in an internal conflict if the United Nations does not.  According to Chapter VIII Article 53 of the U.N.  Charter, “no enforcement action shall be taken under regional arrangements or by regional agencies without authorization of the Security Council . . . .”  Clearly, ECOWAS did not obtain authorization from the United Nations before it intervened in Liberia.  Therefore, unless ECOWAS could justify intervention on some other legal basis, the intervention would appear to have been unlawful.  

In order for a regional actor to take military enforcement action, it must be empowered to do so by its organizing instrument or subsequent protocol or treaty.  The ECOWAS Treaty of 1975 did not provide for a regional security mechanism to deal with “purely” internal conflicts.  Moreover, neither the ECOWAS Protocol on Non-Aggression, nor the ECOWAS Protocol relating to Mutual Assistance on Defense, empowers ECOWAS to take enforcement action in purely internal conflicts (conflicts which do not enjoy external assistance).  Therefore, unless it can be shown that ECOWAS validly invoked a right to humanitarian intervention, the intervention must be deemed unlawful, since there appears to have been no legal basis for the intervention under international law.  

Although there was no legal basis for the ECOWAS intervention under the U.N. Charter, it was supported by the United Nations and the whole of the international community.  In fact, “between 22 January 1991 and 27 November 1996, the Council adopted fifteen resolutions directly relating to the situation in Liberia, in addition, the President of the Security Council issued nine statements in this connection.”  In virtually every resolution and statement, the United Nations commended ECOWAS for its efforts, not once making reference to ECOMOG’s “offensive” use of force; in effect, this tacitly legitimized such force. . . .  [O]n September 22, 1993, the Security Council adopted Resolution 866 which called for the creation of the United Nations Observer Mission in Liberia (UNOMIL), and stated “that this would be the first peace-keeping mission undertaken by the United Nations in cooperation with a peace-keeping mission already set up by another organization, in this case ECOWAS.”  Hence, it can be said that Resolutions 788 and 866 placed a retroactive de jure seal on the ECOWAS intervention. . . .  
IV.  ECOWAS AND THE CASE OF SIERRA LEONE:  NEW CRITERIA? 


.  .  .  Just as it had done in Liberia, ECOWAS militarily intervened in Sierra Leone without U.N. authorization.  However, unlike the Liberian case, it is unclear whether ECOWAS was entitled to invoke a right to humanitarian intervention, although there is some evidence to support this notion.  Notwithstanding, it appears that ECOWAS can justify intervention on other grounds. . . .


A.  Background 

In February and March of 1996, in the midst of a civil war, Sierra Leone held its first parliamentary and presidential elections in thirty years.  As a result, the Sierra Leone Peoples Party led by President Ahmed Tijan Kabbah came into power.  In spite of the election, fighting between the Government of Sierra Leone and the Revolutionary United Front, which contested the election, continued.  On November 30, 1996, the Government of Cote d’Ivoire, ECOWAS, the United Nations, the Organization of African Unity, and the Commonwealth States facilitated peace-talks which culminated into the Abidjan Accord, ending the civil war.  On May 25, 1997, approximately six months after the war, several junior military officers led by Major Johnny Koromah successfully overthrew the democratically elected government of President Kabbah, forcing him to flee to Guinea. Before fleeing, President Kabbah officially requested that Nigeria and ECOWAS intervene and restore him to power. . . .  

Soon after the coup, and pursuant to its obligations under the Status of Forces Agreement (SOFA), the Republic of Nigeria sent additional NIFAG troops to Sierra Leone to restore law and order.  NIFAG was met with strong resistance from the junta and the Revolutionary United Front, and was forced to retreat.  On August 30, 1997, during the 20th Summit of ECOWAS in Abuja, Nigeria, ECOWAS officially mandated ECOMOG to enforce sanctions against the junta and restore law and order to Sierra Leone.  In support of ECOWAS efforts, on October 8, 1997 the Security Council adopted Resolution 1132, which imposed an arms and petroleum embargo and travel restrictions against the military junta.  The resolution sanctioned ECOWAS to enforce its terms.  On February 5, 1998, “responding to an attack by junta forces on [its] position at Lungi, ECOMOG launched a military attack on the junta” which led to its removal from power, and expulsion by force from Freetown on February 12, 1998.  By early March 1998, “ECOMOG [had] established itself successfully across most of the country.”  On March 10, 1998, President Kabbah returned to Freetown to resume his position as Head of State of Sierra Leone.  .  .  .


.  .  .  On April 17, 1998, the Security Council adopted Resolution 1162 which commended ECOMOG for restoring peace to Sierra Leone and authorized “the deployment, with immediate effect, of up to ten United Nations’ military liaisons and security advisory personnel” to assist ECOMOG in the “identification of the former combatant elements to be disarmed and the design of a disarmament plan, as well as to perform other related security tasks.”  Further, the resolution encouraged the Secretary-General to “submit to the Security Council recommendations on the possible deployment . . .  of United Nations’ military personnel.” . . .


C.  The ECOWAS Intervention 

.  .  .  Forcible military intervention by ECOWAS appears to be justified for the following reasons:  (1) President Kabbah requested that ECOWAS intervene; (2) ECOWAS appears to have been entitled to invoke a right to humanitarian intervention; (3) ECOWAS was permitted to intervene under the ECOWAS Revised Treaty of 1993; (4) ECOWAS may have acquired the requisite legal status to enable it to act as a de jure government; and (5) the Security Council retroactively authorized the intervention.  

[U]nder international law, an incumbent de jure regime is entitled to request outside assistance (military equipment, but not troop support) to quell internal disorder, as long as the disorder has not matured into civil war, and the rebels are not in de facto control of the state.    Therefore, considering the circumstances of this case, Kabbah was entitled to request that ECOWAS introduce a peace-keeping force into Sierra Leone to maintain law and order, and receive external military assistance. . . 

The cases of ECOWAS in Sierra Leone and Liberia . . .  demonstrate that many African states have also accepted the princip[le] of democracy as a rule enforceable through regional collective mechanisms.  As a result, in certain circumstances, international law today seems to recognize the existence of a right to democratic governance as an exception to the principle of non-intervention.  However, such an exception would only appear lawful when, for example, undemocratic means are employed to unseat a democratic government, and such an unseating threatens the stability of a state and its domestic populace. . . .

V.  CONCLUSION . . .

Clearly, the international community has demonstrated its willingness to entrust certain peace-enforcement missions to regional actors.  And, as verified by the overwhelming support for the ECOWAS missions in Liberia and Sierra Leone . . ., the international community seems eager to have African states take a leading role in the prevention, management and resolution of African conflicts .  .  .   Perhaps this explains why the interventions in Liberia [and] Sierra Leone . . .  met with little controversy, resistance, and scrutiny by the international community.

NOTES AND QUESTIONS
1.
Should the U.N. approve the use of force retroactively rather than authorizing it at the outset, as was the case in Liberia?  What problems do you see with this approach?
2.
How does the U.N.’s troubled peacekeeping mission in Sierra Leone, see p. 54, supra, affect your assessment of ECOMOG’s work there?

3.
If the ECOMOG missions in Sierra Leone and Liberia had not been successful, but instead resulted in massive casualties, would the international community have praised the intervention?

5.
One of the most controversial episodes regarding the use of force for humanitarian purposes in recent history was the North American Treaty Organization’s (NATO) air campaign against the Federal Republic of Yugoslavia.  Bosnia and Herzegovina, Croatia, Macedonia, and Slovenia withdrew from Yugoslavia to become de facto independent states in 1991 and 1992.  Montenegro and Serbia,
 however, remained and joined under the 1992 Constitution of the Federal Republic of Yugoslavia (FRY), with Serbia continuing to control Kosovo.  The same year that the constitution was signed, the people of Kosovo voted to secede from Serbia, but the FRY Government refused to acknowledge the referendum and instead increased the numbers of military troops stationed in Kosovo.  See Thomas D.  Grant, Extending Decolonization:  How the United Nations Might Have Addressed Kosovo, 28 Ga. J. Int’l & Comp.  L. 9, 14 (1999).


In 1997, the economy and government of Kosovo’s neighbor Albania collapsed.  The breakdown of civil institutions in Albania made it easy to transport arms and supplies across the border into Kosovo.  The Kosovo Liberation Army (KLA), hitherto a marginal group of Kosovar Albanian
 guerrilla fighters, took advantage of the situation by stocking up on weapons and attacking FRY forces.  As the KLA gained strength in parts of Kosovo, the FRY Government set into motion a campaign to put down the insurgency.  Civilians were killed, riots broke out, and over two hundred thousand Kosovar Albanians fled their homes to hide in the hills.  See Ruth Wedgewood, NATO’s Campaign in Yugoslavia, 93 Am. J. Int’l L. 828, 829 (1999).


Kosovar Albanians and the FRY Government began peace talks in Rambouillet, France, on February 6, 1999, at the encouragement of France, Germany, Italy, the Russian Federation, the U.K., and the U.S. -- together known as the Contact Group.  The Kosovar Albanians accepted the terms of an agreement proposed by the Contact Group, but the FRY Government refused to sign and withdrew from the talks.  Shortly after its withdrawal, the FRY escalated its military activities in Kosovo, driving thousands of Kosovar Albanians from their homes.  See Wedgewood, supra, at 829; Norman Kempster, The Path to Peace, L.A.  Times, June 11, 1999, at A32.


NATO, an organization composed of nations from Europe and North America for the purpose of collective defense in case of attack, began air strikes against targets in Kosovo, Serbia, and Montenegro on March 24, 1999.  It was the first time NATO had attacked a sovereign country.   See Christine M.  Chinkin, Kosovo:  A “Good” or “Bad” War?, 93 Am. J. Int’l L.841, 841 n.2 (1999).


Thirteen of the nineteen NATO countries participated in the bombing campaign.  During the eleven-week operation, NATO flew at least 32,000 missions against targets in Kosovo and Serbia, including bombing raids against FRY troops, air defenses, command and control facilities, military infrastructure, industrial installations, government buildings, railroads, bridges, state-run television facilities, electrical power grids, oil refineries, and even Milosevic’s residences.  The bombing caused great damage to property and hundreds of civilian casualties and injuries.  Three Chinese nationals died when NATO mistakenly bombed the Chinese Embassy in Belgrade after relying on outdated maps supplied by U.S. intelligence authorities.  See Contemporary Practice of the United States Relating to International Law–Kosovo:  Air Strikes Against Serbia, 93 Am. J. Int’l L. 628, 632 (1999).

The bombing ended on June 9, 1999, once Milosevic and the Serbian parliament agreed to a peace settlement and to the withdrawal of FRY troops from Kosovo.  The agreement with the FRY mandated that a NATO-led peacekeeping operation known as Kosovo Force (KFOR) would enter Kosovo to provide security.  On June 10, the agreement was transmitted to the Security Council, and the Security Council passed resolution 1244, which permitted the Secretary-General to establish an international civilian administration in Kosovo.  See S.C.  Res.  1244, 54 U.N. SCOR, U.N. Doc. S/RES/1244 (1244).  The UN operation was called the UN Interim Administration Mission in Kosovo (UNMIK) and was composed of four branches:  the UN-led civil administration, the United Nations High Commissioner for Refugees-led humanitarian affairs division, the European Union-led reconstruction division, and the OSCE-led institution building division.  See Chronology: UN Interim Administration in Kosovo, http://www.un.org/peace/kosovo/news/kos30day.htm.
6.
NATO’s intervention in Kosovo provoked sharp dissonance in the international community.  Some viewed it as a triumph for humanitarian intervention and other saw it as an affront to national sovereignty and the rule of law.  Michael Glennon contends that the NATO intervention marked the abandonment of the old U.N. Charter rules regarding humanitarian intervention.  Glennon advanced the view that justice and the U.N. Charter were often at loggerheads because the Charter rested on the mistaken premise that the main threat to international security came from interstate violence.  As a result, he asserts that openly breaking the law can actually reinforce the legal regime and is much less dangerous than pretending to comply with it.  Glennon argues that a new interventionist model may be much needed but that the current case-by-case model may not be the solution that ultimately gains widespread acceptance  See  Michael J.  Glennon, The New Interventionism:  The Search for a Just International Law, Foreign Aff., at 2-7 (May/June 1999).

Thomas Franck takes issue with Glennon’s argument that the old U.N. Charter rules are obstacles to intervention to stop intrastate conflicts.  Franck insists that in Glennon’s focus on the U.N.’s failures, he fails to recognize that U.S. involvement and support for U.N. authorized activities is the most decisive factor in resolving many humanitarian crises.  Franck argues that the NATO intervention does not mean that we should dismantle the old Charter system.  Franck argues it is better to have a state justify its actions under international law than ignore the rule of law altogether.  See Thomas M.  Franck, Sidelined in Kosovo? The United Nations’ Demise Has Been Exaggerated, Foreign Aff., at 116-18 (July/Aug.  1999)


NATO’s intervention in Kosovo on humanitarian principles  raises the question as to the appropriate method of assessing a moral necessity prompting intervention.  For a discussion of the complexities of this approach, see Richard B.  Bilder, Kosovo and the “New Interventionism”:  Promise or Peril?, 9 J.  Transnat’l L.  & Pol’y 153, 153-63, 181-82 (1999) 
7.
In August 1999, the U.N. Sub-Commission on the Promotion and Protection of Human Rights passed resolution 1999/2, which effectively condemned NATO’s actions in Kosovo.  See Sub-Commission on the Promotion and Protection of Human Rights, Question of the Violation of Human Rights and Fundamental Freedoms in All Countries, U.N. Doc. E/CN.4/Sub.2/RES/1999/2 (1999).  The resolution declared that the Sub-Commission was 

[d]eeply concerned at the intensified efforts to develop the concept of an alleged “duty” or “right” of certain States to carry out “humanitarian interventions”, including through armed force, in situations unilaterally identified by themselves, as well as at the military operations undertaken using such justification, which have caused heavy loss of life among the civilian population and immense damage to civilian facilities, .  .  .


The Sub-Commission also expressed:

its firmest conviction that the so-called “duty” and “right” to carry out “humanitarian intervention”, in particular by means of the threat or use of force, is juridically totally unfounded under current general international law and consequently cannot be considered as a justification for violations of the principles enshrined in Article 2 of the Charter of the United Nations; . . .


The resolution was adopted by secret ballot.  The vote was fifteen in favor and seven against, with three abstentions.  Do you think the resolution reflects the view of the international community in general?  What effects could the passing of the resolution have on future interventions by NATO or others?  Does the Sub-Commission resolution disapprove of unilateral, regional, and Security Council military action to protect human rights?


In contrast, some scholars have argued that the U.N. gave implied retroactive approval for the NATO intervention through language in Security Council Resolution 1244 and silence on the part of the U.N. General Assembly.  As a result, NATO’s actions did not contravene international law.  See Ian Johnstone, Security Council Deliberations: The Power of the Better Argument, 14 Eur. J. Int’l L. 437, 466 (2003). 
8
The FRY responded to the NATO bombing by instituting proceedings in the International Court of Justice against NATO members Belgium, Canada, France, Germany, Italy, the Netherlands, Portugal, Spain, the U.K., and the U.S. on April 29, 1999.  The FRY had two aims.  First, it wanted the Court to hold the individual NATO countries responsible for violations of international law allegedly committed during the air strikes.  Second, it asked the Court to order the NATO countries to stop using force immediately.  The Court refused the FRY’s second request, on the grounds that it lacked jurisdiction prima facie.  In regard to the first request, the Court eventually dismissed the cases against all the NATO countries for manifest lack of jurisdiction.  See Peter H.  F.  Bekker, International Decisions – Legality of the Use of Force (Yugoslavia v.  United States et al.), 93 Am. J. Int’l L.  928 (1999); International Court of Justice, http://www.icj-cij.org/icjwww/icjhome.htm.  It is interesting to note that during the NATO bombing, U.S. State Department lawyers made no effort to defend the legality of NATO’s actions.  Did the State Department’s silence mean that the U.S. knew NATO’s deeds were illegal under international law?  




9.
A British law firm sued several NATO countries in the European Court of Human Rights (ECHR) in October 1999 on behalf of relatives of five of the sixteen Serbian civilians killed in April 1999 when NATO bombed Serb Radio and Television.  The firm sued under Article 2 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, which guarantees the right to life, and under Article 10 of the convention, which guarantees freedom of expression, and Article 13, which guarantees the right to an effective remedy.  The applicants contended that their application before the Court was compatible with the provisions of the Convention because the acts of the respondent States brought them within the jurisdiction of those States.  The governments disputed this contention, arguing that the application was incompatible with the Convention’s provisions because the applicants did not fall within the jurisdiction of the States within the meaning of Article I of the Convention.  The Court determined that Article I of the Convention reflected the territorial notion of jurisdiction but recognized that exceptional cases may exist where the acts of the Contracting States produce effects extra-territorially that constitute an exercise of jurisdiction by them within the meaning of Article I.  The Court found that the exception did not apply to the NATO bombings and, therefore, the States did not engage their responsibilities under the Convention.  As a result, the applications were found inadmissible.  See Bankovic v. Belgium, App. No. 52207/99, 41 I.L.M. 517 (2001); see also Nicholas Rufford & Emily Milich, Families to Sue Britain over Belgrade Blitz, Sunday Times (London), July 16, 2000).  


The exception recognized by the Court in Bankovic v. Belgium is currently being litigated in the context of the use of force by coalition troops in Iraq.  Courts in the United Kingdom are adjudicating whether the U.K. Human Rights Act of 1998 allowed Iraqi citizens to pursue their applications of extra-territoriality under the European Convention on Human Rights (ECHR) in U.K. courts.  The High Court of England and Wales adjudicated six test claims by Iraqi citizens.  The Court found that the U.K. was exercising extra-territorial control for ECHR purposes in the case of Baha Mousa..  See Tarik Abdel-Monem, Patrick J.D. Kennedy, & Ekaterina Apostolova, R (On the Application of Al Skeini) V. Secretary of Defence:  A Look at the United Kingdom’s Extraterritorial Obligations in Iraq and Beyond, 17 Fla. J. Int’l L. 345 (2005), for the details of the cases, an examination of the English courts’ interpretation of ECHR case law, and its implications for the future.  The five other Iraqi citizens and the British Government appealed the decision as to whether the European Convention on Human Rights and the Human Rights Act applied to the circumstances of their cases.  The Court of Appeal, in December 2005, affirmed that the U.K. had extra-territorial jurisdiction in the Mousa case but dismissed the appeals of the five other Iraqi citizens and the Government.  Instead of determining whether the U.K. breached its procedural obligations under Articles 2 and 3 of the ECHR, the Court of Appeal remitted the case to the Administrative Court because the Court of Appeal was provided new evidence that was not previously heard in the Divisional Court.  See R (on the application of Al Skeini) v. Sec’y of State for Defence [2005] EWCA Civ 1609 C.A. C1/2005/0461, C1/2005/0461B, available at 
.
For further reading " 

http://www.hmcourtsservice.gov.uk/judgmentsfiles/j3670/al_skeini_v_state_1205.htm.  For further analysis of the application of the ECHR to violations of members committed in states not party to the convention, see Tarik Abdel-Monem, How Far Do the Lawless Areas of Europe Extend?  Extraterritorial Application of the European Convention on Human Rights, 14 J. Transnat’l L. & Pol’y 159 (2005).




2.  The Role of the African Union in Darfur

U.N. Secretary-General Kofi Annan, Report of the Secretary-General pursuant to paragraphs 6 and 13 to 16 of Security Council Resolution 1556, delivered to the Security Council, U.N. Doc. S/2004/704 (August 30, 2004) (paragraph numbers omitted): . . . 

V.  Assistance to the African Union mission in Darfur


In resolution 1556 (2004), the Council requested me to assist the African Union with planning and assessments for its mission in Darfur.  Accordingly, I dispatched a team of experts to AU headquarters in Addis Ababa and to the Sudan, from 4 to 17 August.  The team was led by the Military Adviser of the Department of Peacekeeping Operations, Major General Patrick Cammaert, and worked in close collaboration with the AU Commission to produce a comprehensive plan for an expanded AU mission in Darfur (AUMIS). . . .

It is generally agreed that the initial AUMIS deployment has been useful, but that the mission's effectiveness has been constrained by its small size and by logistical challenges.  AUMIS has not been able, therefore, to allay the serious security concerns of internally displaced persons and returnees.  There are many indications that an international observer presence with a protection element, if sufficiently widespread, would mitigate this situation and have a positive effect in promoting both the perception and the reality of security.  This in turn would facilitate the delivery of humanitarian assistance and, beyond that, the return of displaced persons in time for the next planting season.

In view of the continued activities of armed militias in many areas, the protection element is essential to protect AUMIS personnel, equipment and installations.  While protection of the civilian population is the responsibility of the Government, the AUMIS protection element would protect civilians whom it encounters under imminent threat and in the immediate vicinity, within its capability. . . .
VI.  Concluding Observations . . .

I believe that a substantially increased international presence in Darfur is required as quickly as possible.  The comprehensive plan for an expanded AU mission in Darfur that the United Nations has assisted the African Union in formulating provides a blueprint for such a presence, which could help to improve the situation in critical respects: it could decrease the level of violence and enhance the protection of the civilian population, particularly those who have been displaced. . . .
*****
Amnesty Int’l, Sudan: Protecting Civilians in Darfur: A Briefing for Effective Peacekeeping, AI Index AFR 54/024/2006 (2006) (footnotes omitted)
: . . .


The presence of troops from the African Union Mission in Sudan (AMIS) and the signing of the Darfur Peace Agreement of 5 May 2006 have not stopped abuses continuing on a massive scale.  The peace agreement was signed by the Sudanese government and one faction of the armed opposition group, the Sudan Liberation Army, but was rejected by other armed groups.  Tensions are mounting in the camps where many of Darfur’s 1.8 million internally displaced people are frustrated at the lack of tangible improvement in their conditions and have lost faith in AMIS.  
 


According to the UN Security Council and the African Union (AU), AMIS is due to hand over its peacekeeping role to a UN force, which would have greater means at its disposal, on 30 September 2006.  The UN Secretary-General has called for AMIS to stay in Darfur until the end of 2006, so as to ensure there is no protection force "vacuum" and to allow more time to persuade the 
Sudanese government to accept UN deployment. . . .  


The AMIS mandate specifically includes the protection of civilians.  AMIS was established in Darfur to monitor an April 2004 ceasefire between the Sudanese government and Darfur armed political groups.  Its mandate from the AU Peace and Security Council in October 2004 allowed AMIS to "protect civilians whom it encounters under imminent threat and in the immediate vicinity, within resources and capability".  This mandate to protect civilians was reaffirmed by the AU Peace and Security Council in June 2006 at the AU Heads of State Summit in Banjul, Gambia, with the additional directive to protect women and children and to monitor security in camps for the internally displaced.  


Although AMIS has provided some security to civilians, within the limitations of its capacity and resources, it has struggled to fulfil (sic) its mandate.  The ceasefire has not been respected by either side.  The Sudanese government has been blatantly obstructive.  AMIS personnel have been 
attacked by armed groups and Janjawid militia.  


Strengthening the capacity of AMIS to effectively protect civilians, in full compliance with international human rights and humanitarian law, would facilitate the transition to the envisaged UN peacekeeping mission, as any UN operation is likely to include some of the AMIS forces 
NOTES AND QUESTIONS
1. The A.U.’s  peacekeeping mission in Darfur, Sudan, suffers from inadequate funding and supplies.  The conflict in Darfur has received considerable public attention, including from grassroots organizations created for the sole purpose of stopping the violence in Darfur.  The Genocide Intervention Network is one such organization founded to raise public attention to the conflict.  One of the chief operations of the Network is to raise funds to support the African Union’s peacekeeping efforts.  See Genocide Intervention Network, <http://www.genocideintervention.net>.
2. The U.N. has cooperated with the A.U. to strengthen its efforts at ending the violence in Darfur. The Secretary-General has expressed the importance of collaboration between the U.N. and the A.U. in his monthly report to the Security Council:

26. In response to detailed requests received from AMIS in April, the United Nations has deployed technical experts to assist AMIS in the areas of logistics, communications and transport.  Additionally, UNMIS and the United Nations Assistance Cell in Addis Ababa are working with international donors to identify and ensure the delivery of further assistance to AMIS.  At the request of the AU, UNMIS military and police assisted AMIS in developing a concept of operations to guide AMIS support for the implementation of the Darfur Peace Agreement.  The concept of operations will also help to decide on further support to AMIS at the pledging conference, expected to take place in Brussels on 7 July 2006.

27. At its meeting of 15 May, the AU Peace and Security Council stressed the urgent need to strengthen AMIS, particularly in light of the additional tasks to be performed as part of the implementation of the Darfur Peace Agreement.  It also decided that, in view of the signing of the Agreement, concrete steps should be taken to effect the transition from AMIS to a United Nations peacekeeping operation.  To that end, it urged the United Nations and the Government of Sudan to engage in consultations to ensure that the transition to a United Nations operation in Darfur can take place at the earliest possible time.


U.N. Secretary-General Kofi Annan, Monthly Report of the Secretary-General on Darfur, delivered to the Security Council, U.N. Doc. S/2006/430 (2006).  There is still no agreement on the transition from AMIS to a United Nations peacekeeping force.  Sudanese President al-Bashir has strongly objected to the possibility of  a U.N. operation in Darfur.  See The U.N. Secretary-General, Report of the Secretary-General on Darfur, delivered to the Security Council, U.N. Doc. S/2006/591 (2006).  

3.
For further reading on intervention by regional multilateral organizations, see:

Beyond UN Subcontracting:  Task-sharing with Regional Security Arrangements and Service-providing NGOs (Thomas G. Weiss ed., 1998);

Richard Caplan, Humanitarian Intervention:  Which Way Forward?, 14 Ethics & Int’l Aff. 23 (2000);

Jonathan I. Charney, Anticipatory Humanitarian Intervention in Kosovo, 32 Vand.  J. Transnat’l L. 1231 (1999);

Carl Cavanagh Hodge, Casual War:  NATO’s Intervention in Kosovo, 14 Ethics & Int’l Aff. 39 (2000); 

Jules Lobel, Benign Hegemony? Kosovo and Article 2(4) of the U.N. Charter, 1 Chi. J. Int’l L. 19 (2000);

Mertus, Julie, Reconsidering the Legality of Humanitarian Intervention: Lessons From Kosovo, 41 Wm. & Mary L. Rev. 1743 (2000);
Karsten Nowrot & Emily W. Schabacker, The Use of Force to Restore Democracy:  International Legal Implications of the ECOWAS Intervention in Sierra Leone, 14 Am. U. Int’l L.  Rev. 321 (1998);

Per Fredrik Ilsaas Pharo, Necessary, Not Perfect:  NATO’s War in Kosovo (2000);

Luca Renda, Geography and the Boundaries of Confidence:  Ending Civil Wars:  The Case of Liberia, 23 Fletcher F. World Aff. 59 (1999);

Natalino Ronzitti, Lessons of International Law from NATO’s Armed Intervention Against the Federal Republic of Yugoslavia, Int’l Spectator, July-Sept. 1999, at 45;

Danesh Sarooshi, The United Nations System for Maintaining International Peace:  What Role for Regional Organizations Such As NATO?, 52 Current Legal Probs. 473 (1999); 

Aaron Schwabach, Yugoslavia v. NATO, Security Council Resolution 1244, and the Law of Humanitarian Intervention, 27 Syracuse J. Int’l L. & Com. 77 (2000);

Bruno Simma, NATO, the UN and the Use of Force:  Legal Aspects, 10 Eur.  J. Int’l L. 1 (1999);

Abraham D. Sofaer, International Law and Kosovo, 36 Stan.  J. Int’l L. 1 (2000);

Fernando R. Tesón, Humanitarian Intervention: An Inquiry into Law and Morality (Transnational Publishers, Inc. 3d ed. 2005) 

John C. Yoo, The Dogs That Didn’t Bark:  Why Were International Legal Scholars MIA on Kosovo?, 1 Chi.  J. Int’l  L. 149 (2000).

G.  UNILATERAL ACTION

Thus far, this chapter has focused on collective action through the U.N. or regional institutions.  The remaining materials examine unilateral humanitarian intervention, a method that governments, including the U.S., can use to stop violations of human rights through physical force.  The following excerpts discuss the legality of humanitarian intervention in light of the U.N. Charter and highlight examples of past U.S. intervention.

Richard B.  Lillich, A United States Policy of Humanitarian Intervention and Intercession, in Human Rights and American Foreign Policy, 278, 287-90 (Donald P. Kommers & Gilburt D. Loescher eds. 1979) (footnotes omitted):

As far as humanitarian intervention’s legality is concerned, the present writer concluded some years ago that “the doctrine appears to have been so clearly established under customary international law, that only its limits and not its existence is subject to debate.”  However, what has been the impact of the U.N. Charter upon this customary international law doctrine?  Here two problems arise.  The first is whether such interventions still are lawful or whether they now are precluded by the U.N. Charter.  The second, assuming that such interventions remain lawful, is what criteria should be used to judge a particular intervention’s legality.


Although Article 1(7) of the U.N.  Charter enjoins the United Nations itself not “to intervene in matters which are essentially within the domestic jurisdiction of any state,” Article 2(4), which applies to member states, contains no mention of intervention.  Rather, it requires states to refrain from “the threat or use of force against the territorial integrity or political independence of any state.”  Although many commentators have concluded that this provision prohibits humanitarian intervention, among those international lawyers who believe such intervention still is legal, at least four different legal theories have been advanced.


The first approach is that of the Australian jurist Julius Stone, who advocates a literal reading of the language of Article 2(4).  It “does not forbid ‘the threat or use of force’ simpliciter” he contends; “it forbids it only when directed ‘against the territorial integrity or political independence of any State, or in any other manner inconsistent with the Purposes of the United Nations.’”  In his opinion a humanitarian intervention would not be so directed and, hence, would not fall within the prohibition of Article 2(4). . . .


The second approach employed to justify the claim that humanitarian intervention has survived the adoption of the U.N.  Charter is that of [W.  Michael] Reisman. Adopting what some critics have labeled a “teleological” interpretation, Reisman views Article 2(4) as an important part of the document, but still only a part. . . . 

Reisman’s approach is distinguished from Stone’s in that humanitarian intervention is not unaffected by the charter as Stone thinks but, rather, is a logical extension of concern for norms that are rooted firmly in the charter.  One must look to the dominant purposes of the charter as a whole and not blindly allow a single general principle like Article 2(4) – admirable though that principle may be – to impede other major goals of the charter.


There is a third approach that stands apart from the first and perhaps from the second in that it does not necessarily accord a permanent status in international law to humanitarian intervention.  Rather, this approach permits its substitution for the procedure contemplated by the charter, an emergency mechanism to be deactivated should the normal U.N. machinery in the Security Council ever begin to function smoothly.  The problem with – and the virtue of – this approach is that it requires a rather sophisticated reinterpretation of the charter in light of events since 1945.  Because the enforcement machinery of the Security Council has not worked out as planned or hoped, the argument goes, one is left with the undesirable choice of applying stopgap measures or doing nothing at all.  Of these two choices, certainly the former requires adoption.  As Richard Baxter, who has suggested this approach, puts it:

Given the fact that we do live in an imperfect world, in which the United Nations is not operating as it should, it seems to me inevitable that there will be [humanitarian interventions].  It is almost as if we were thrown back on customary international law by a breakdown of the Charter system. . . .


A fourth approach by which humanitarian intervention might be condoned, if not actually justified, has been developed by Richard Falk and, to a lesser extent, by Ian Brownlie.  Both scholars view the U.N. charter as prohibiting humanitarian intervention yet consider this broad prohibition potentially counterproductive.  Thus, while not approving such interventions, Falk, by using a “second-order level of legal inquiry” which involves criteria similar to ones suggested by advocates of humanitarian intervention, nevertheless would not condemn them all.  Brownlie, in a less sophisticated but nevertheless interesting analysis of the problem, compares humanitarian intervention to euthanasia.  Both actions, he contends, are unlawful, but at the same time they are both moral actions which may find justification in higher considerations of public policy and moral choice.  Brownlie’s variant of the fourth approach has been criticized by John Norton Moore and the present writer for its failure “to perform the . . .  intellectual task of trying to develop a set of criteria.  You can’t end it by saying it is illegal but also moral.  We have to go beyond that and develop criteria for appraisal of the kinds of situations that we would recommend ought to be legal.”
NOTES AND QUESTIONS
1.
Although this part of the chapter focuses primarily on intervention by the United States, other countries have justified invasions on humanitarian grounds.  For example, in the 1970s, India intervened in East Pakistan, Vietnam intervened in Cambodia, and Tanzania intervened in Uganda.  All three interventions involved humanitarian considerations.


India intervened in East Pakistan in 1971.  Over two decades earlier, East and West Pakistan came into existence when India gained its independence from Britain.  Although East and West Pakistan shared a common religion, Islam, West Pakistan’s dictatorship dominated East Pakistan economically and militarily.  In 1971, a popular East Pakistani political party issued a “Declaration of Emancipation,” prompting the army of West Pakistan to begin a campaign of murder, property destruction, rape, and torture against unarmed East Pakistani civilians.  India invaded East Pakistan in 1971 to stop the violence and to halt the flow of refugees out of East Pakistan into India.  West Pakistan surrendered after one month, and East Pakistan became Bangladesh.  The U.N. General Assembly denounced the invasion, declaring it a threat to peace and security.  One commentator observed that 

the intervention in East Pakistan stands as a good example of how an intervention that yields significant human rights benefits may nevertheless raise considerable concerns about is effect on the maintenance of international peace.  It is also a good example of how the weighing of those two concerns will not necessarily favor the protection of human rights.

Sean D.  Murphy, Humanitarian Intervention:  The United Nations in an Evolving World Order 100 (1996).  Does this mirror some of the arguments against NATO’s intervention in Kosovo?

Vietnam invaded Cambodia in 1978, justifying its action chiefly, though not entirely, on the basis of self-defense.  Before the invasion, the Khmer Rouge regime in Cambodia, while simultaneously massacring its own citizens, had been killing Vietnamese citizens along the Cambodia-Vietnam border and Vietnamese civilians living inside Cambodia.  Within two weeks of entering Cambodia, Vietnamese forces seized the capital, Phnom Penh, and forced the Khmer Rouge into the rural areas of the country.  As with the India-East Pakistan intervention, the General Assembly opposed the action, despite the fact that the human rights situation in Cambodia significantly improved after the Khmer Rouge departed and a new government was established.  See id  at 102-05.  

Tanzania’s intervention in Uganda occurred in 1979.  The intervention caused Uganda’s dictatorial leader, Idi Amin, to give up power and flee the country.  Amin’s regime, which gained control of the government in 1971, was responsible for grave human rights violations against the people of Uganda, including at least 300,000 killings.  Near the end of 1978, Amin attempted to annex a region of neighboring Tanzania near the Ugandan border.  The President of Tanzania, Julius Nyerere, responded by sending troops into Uganda.  By April 1979, Tanzanian forces had captured the capital of Uganda and Amin had left.  For the most part, the international community tolerated the intervention, although “[i]t cannot be said definitively that the international community accepted as the sole justification for the intervention either self-defense or the protection of human rights; most governments in some fashion noted both circumstances as elements of the intervention.”  Id. at 106.  In contrast to its reaction to the invasions of East Pakistan and Cambodia, the General Assembly did not condemn Tanzania’s action against Uganda.  See id. at 105-07.  What do you think motivated the General Assembly not to condone Tanzania’s action against Uganda?  
2.
As you read the following excerpts about interventions by the U.S., ask yourself whether you think the U.S. actions were more or less justified under international law than the interventions by India, Vietnam, and Tanzania.  Were India, Vietnam, and Tanzania more motivated by self-interest and dislike of their neighbor than they were motivated by humanitarian concerns?  What about the U.S. motives in its interventions?  What similarities and differences do you see?
Abraham D. Sofaer, International Law and the Use of Force, Nat’l Interest, at 54-57 (Fall 1988 ) (footnotes omitted):
The United States Position

The Charter expressly reserves in Article 51 . . .  the “inherent right of individual or collective self-defense.”  That provision is written in terms of defense against “armed attack” but the right of self-defense is termed “inherent,” thus conveying the sense that it includes the right to defend those fundamental interests customarily protected.  The United States . . . has always assumed that Charter principles provide a workable set of rules to deal with the array of needs that potentially require the use of force, including such threats as state-supported terrorism and insurgencies, even if they are deemed not to amount to an “armed attack.”  General Assembly interpretive declarations make clear that “force” means physical violence, not other forms of coercion.  But they also indicate that aggression includes both direct and indirect complicity in all forms of violence, not just conventional hostilities.  Our position has been that the inherent right of self-defense potentially applies against any illegal use of force, and to the extent the term “armed attack” is relevant in use-of-force issues that it should be defined to include forms of aggression historically regarded as justifying resort to defensive measures.  Furthermore, the U.S. has assumed that it may lawfully engage in collective self-defense in any situation in which the nation assisted is entitled to act, and to the same extent.  On the other hand, we recognize that force may be used only to deter or prevent aggression, and only to the extent it is necessary and proportionate.
* * * * *

Tom J. Farer & Christopher C. Joyner, The United States and the Use of Force:  Looking Back to See Ahead, 1 Transnat’l L.  & Contemp. Prob. 15, 16, 19, 28-38 (1991) (footnotes omitted): . . .
III.
Permissible Exceptions to Nonintervention

The majority of active participants in the international legal process arguably have accepted a number of special exceptions to the prohibition against armed intervention.  These special exceptions arise:  (1) in certain circumstances during civil conflict; (2) in circumstances where only armed intervention can prevent awful violations of human rights; (3) in cases where the lives and safety of a State’s nationals are imminently endangered; (4) in instances of collective self-defense; (5) in situations where an existing treaty permits such intervention; and (6) where internal disorder and the collapse of legitimate authority seriously threaten vital interests of other States. . . .

V.
Intervention and U.S. Practice:  Contemporary Case Studies . . .


C.  Libya (1986)


On April [14], 1986, the United States launched an attack against military and intelligence targets in and around the Libyan capital of Tripoli and the port of Benghasi.  The Reagan administration ordered the use of force against Libya as retaliation for Libya’s complicity in international terrorist activities.  At least 29 U.S. aircraft participated in the air raid, which lasted only 12 minutes, but reportedly killed 37 civilians and injured nearly 100 others.  One U.S. F-111 plane carrying two crewmen was lost in the mission.


The legal justification immediately announced by Secretary of State George [Shultz] was that the attack reflected the inherent right of self-defense as embodied in Article 51 of the U.N. Charter.  The United States maintained that Libya had been involved in aiding and abetting several violent terrorist acts during the previous year, including the Achille Lauro seajacking in October 1985, attacks on the Rome and Vienna airports in December 1985, an unsuccessful attempt to destroy a TWA flight from Rome to Athens on April 2, 1986, and the bombing of a West Berlin nightclub on April 5, 1986, in which a U.S. serviceman was killed.  As perceived by the Reagan administration, these incidents were acts of State-sponsored terrorism by Libya.  And, by virtue of their being directed or facilitated by Libya as part of an ongoing strategic offensive against the United States, they qualified as an “armed attack” against the United States.  Such a view pushes against the standard interpretation of “armed attack” contained in Article 51.  Even granting Libya’s implication in the terrorist incidents that culminated in the bombing of the West Berlin nightclubs, a matter that is now disputed, the characterization of those composite events as an “armed attack against the political independence or territorial integrity of the United States,” is a little strained.  The administration’s decision not to present hard evidence linking Libya to these acts of terrorist violence, allegedly on ground of national security and protection of sources, added to the strain.


The pivotal question turns on whether the air raid was necessary and proportional to the collection of terrorist delicts believed to have been perpetrated in recent months with help from the Quaddafi government.  Was the U.S. air raid on Libya actually necessary to defend the national security of the United States against the State-sponsored terrorism of the Quaddafi government?  Suppose that the great majority of terrorist incidents directed against the United States during the mid-1980s were sponsored by Libya.  A plausible case then might be made for declaring this aggregate of Libyan terrorism an ongoing attack on the United States and asserting the necessity to take some proportional action in self-defense.  It remains uncertain whether such a conclusion was warranted.


Also relevant to assessment of the U.S. air raid on Libya is the doctrine of anticipatory self-defense.  As Secretary of State Daniel Webster put it in 1837, the requirements for anticipatory self-defense involve a “necessity of self defense [which is] instant, overwhelming, and leaving no choice of means, and no moment for deliberation.”  If, as reported, the raid was intended specifically to head off Libyan-sponsored attacks against U.S. facilities and diplomatic missions around the world, then a preemptive strike against Libya would appear legally permissible, providing that clear and compelling evidence of the impending attacks were produced by the Reagan administration.


D.  Panama (1988)


On December 20, 1989, the United States launched a massive military operation in Panama aimed at ousting the government of Manuel Noriega.  The operation included some 12,500 U.S. troops stationed in Panama, reinforced by another 12,000 soldiers airlifted from the United States.  Military objectives were seized quickly and within a few days the fighting had ended.  The reported casualties:  23 U.S. servicemen and 3 civilians dead, 300 wounded; 300 members of the Panamanian Defense Forces killed, and 125 wounded; 500 Panamanian civilians dead, thousands wounded, and massive destruction of property, with more that $1 billion in damage claimed in the commercial sector alone.


The objectives of the Panama incursion, dubbed “Operation Just Cause” by the Bush administration, were to:  (1) “protect American lives”; (2) “support democracy” in Panama; (3) bring the indicted drug trafficker Manuel Noriega to justice; and (4) to “protect the integrity of the Panama Canal Treaties.”  Given these multiple and far-ranging goals, the action exceeded a mere rescue mission; it became a full-scale invasion of the small Central American State of 2 million inhabitants, having a defense force of 12,000.


Two avowed objectives were achieved almost immediately.  First, the 35,000 U.S. citizens in Panama were unquestionably safer after the attack; and second, democracy now stood a much better chance of succeeding in Panama with the installation of President Guillermo Endara by the United States on an American base minutes before the armed assault was launched.  The third objective of bringing General Noriega to justice was not met until January 3, 1990, when Noriega left the home of the papal nuncio where he had sought sanctuary and turned himself over to the U.S. officials.


The United States justified its military action primarily as an exercise of the inherent right to self-defense.  The killing of an American military officer on December 16, the wounding of a second, and the beating of a third, accompanied by sexual harassment of his wife, prompted President Bush to conclude that U.S. military lives in Panama were at risk and that self-defense was warranted.  Self-defense took the form of “Operation Just Cause.”


Legal support for this action is found in Article 51 of the U.N. Charter, which recognizes the inherent right of self-defense.  Also relevant was Article 21 of the O.A.S. Charter, which prohibits members from resorting to force “except in the case of self-defense in accordance with existing treaties.”  The legal authority of Article 21 is diluted by Article 18 in the same document, which denies to any State the right to intervene “directly or indirectly, for any reason whatever, in the internal or external affairs of any other State.”


The Bush administration also cited as legal justification the need to guarantee security of the Panama Canal.  Two principal treaty regimes control the U.S.-Panama relationship with respect to the Canal:  the 1977 Panama Canal Treaty and the 1977 Permanent Neutrality Treat, along with their respective implementing agreements and ratification documents. . . .


Protection and defense of the Panama Canal are addressed in Article IV of the Canal Treaty, which declares that the United States “shall have primary responsibility to protect and defend the Panama Canal.”  Even so, this agreement was ratified with an appended joint communique of reservations and understandings that flatly renounced any U.S. right to intrude into the internal affairs of Panama.  Were any U.S. action ever to occur, it would “be directed at insuring that the Canal will remain open, secure, and accessible,” but would “never be directed against the territorial integrity or political independence of Panama.”


Thus, contrary to the Bush administration’s assertions, neither the Canal Treaty nor the Neutrality Treaty conferred any special right of intervention on the United States that compromised Panama’s political independence or territorial and sovereign integrity.  At best, the treaties permitted use of force in line with the U.N. Charter regime.  Although the security of the canal itself was never at issue, international law could sanction reasonable use of force by the United States to safeguard the lives of its nationals, if they were indeed in danger.  At worst, the Canal Treaty imposed a more stringent additional primary purpose test concerning the use of force by the United States.  It is undeniable that U.S. nationals were under escalating threat evidenced by physical, political, and verbal abuse from members of the Panamanian Defense Force.  To be lawful, however, the U.S. response should have been proportional to the threats encountered.  One can not help but wonder whether the murder of a serviceman made it absolutely necessary for the United States to invade a sovereign country with 25,000 troops, install a new government, take captive the de facto head of the former government, and transport him back to the intervening State for arraignment on domestic drug-smuggling charges.



A nagging legal point about this instance of U.S. intervention concerns the declaration of war against the United States adopted by the Panamanian National government on December 15, 1989.  In this resolution, the 510-member National Assembly declared that “the Republic of Panama was in a state of war for the duration of the aggression unleashed against the Panamanian people by the U.S. government.”  The reference to U.S. aggression apparently was to the economic sanctions imposed by the United States in April 1988 – and tightened only weeks before to ban Panamanian ships from U.S. ports – as well as to military maneuvers conducted in Panama by the Southern Command and the constant rhetorical attacks being levied at Noriega by the Bush administration.  The original Spanish text of the declaration implied that a state of war already existed, and it suggested that the Panamanian people must cope with domestic economic conditions like those in a state of war.


Admittedly, the significance of the National Assembly’s resolution remains open to interpretation.  The Bush administration at first downplayed the declaration’s legal relevance and in fact dismissed it as merely “another hollow step” by Noriega and little more than “charade and nonsense.”  In the immediate aftermath of the invasion, however, President Bush cited the declaration as legal justification for U.S. military action.  Whether intended to be rhetorical or not, the resolution by Panama’s National Assembly at least marginally buttressed the legal credibility of the U.S. response.  An official declaration of war, or one that leaves open the possibility of being considered as such, adopted by the municipal legislative body constitutionally empowered to issue such a proclamation, could reasonably be construed as a threat to escalate the prevailing level of violence.
* * * * *
Jules Lobel, Benign Hegemony? – Kosovo and Article 2(4) of the U.N.  Charter, 1 Chi. J.  Int’l L.  19, 34-36 (2000) (footnotes omitted): . . .

In 1998-99, the United States engaged in three significant military operations – all bombing campaigns.  The first was a one-day, retaliatory, August 1998 air strike against Afghanistan and the Sudan in response to a terrorist attack on U.S. embassies in Kenya and Tanzania.  The second commenced with a concentrated four-day air operation in December 1998 against Iraq, which continued intermittently into the following year.  The third was the Kosovo operation.  Viewed in isolation, the Kosovo operation might be read to signal a transformation of international law.  In the context of the other two uses of force, a very different picture emerges – a superpower simply ignoring the relevant law.


The Sudan and Afghanistan bombings are particularly instructive.  One target was Afghanistan training facilities apparently under the control of Osama Bin Laden, the man the Clinton Administration believed masterminded the embassy bombings.  The missile strikes also destroyed the El Shifa pharmaceutical plant located in Sudan’s capital, Khartoum.  Administration officials claimed that the Sudan factory “was producing chemical warfare-related weapons” and was linked to Bin Laden’s terrorist network.  The United States promptly notified the Security Council that the military strikes were legally justified as measures taken in self-defense under Article 51 of the Charter.

Some important U.S. factual assertions about the Sudan factory turned out to be erroneous.  U.S. allegations that the plant did not produce any medicine and was a heavily-guarded weapons facility in which Bin Laden had a financial interest were inaccurate.  Officials from nations closely allied to the United States asserted that the U.S. evidence about the plant was unconvincing.  Sudan requested a Security Council fact-finding investigation of the U.S. claims, a request backed by the U.N. Arab Group, the OAU, and some independent observers including former President Jimmy Carter.

Nonetheless, the United States refused to submit to a Security Council investigation, claiming that, despite the factual inaccuracies of its claims, no purpose would be served by independent fact-finding.  No Security Council member took up Sudan’s call for an investigation, despite a general feeling that the U.S. bombed the wrong plant.  A general distaste for the Sudanese government coupled with a disinclination among other nations to directly confront the United States in the absence of some strong national self-interest led to the whole issue being ignored.


The attacks on Afghanistan and Sudan reflect greater disrespect for international law than that shown by the Reagan Administration in its widely criticized 1986 bombing of Libya.  The Reagan Administration did publicly submit the evidence supporting its allegations against Libya to the Security Council, which then voted nine to five to condemn the U.S. action, with the U.S., Britain, and France vetoing the resolution.  Attorney General Reno reportedly argued that the evidence supporting the attacks on Afghanistan and Sudan did not meet the international law standard articulated by the Reagan Administration in 1986.  Abraham Sofaer, former legal advisor to the Reagan Administration State Department, while generally supportive of the air strikes, found it “disturbing .  .  .  that the Clinton Administration has been unwilling to participate in a thorough evaluation of its factual premises concerning the [Sudanese] plant.”

In sum, there is no imaginable rule of international law supportive of the Sudan attack.  No state would argue for a legal principle that permits states to use force predicated on unilateral factual assertions based on undisclosed evidence not subject to any prior, simultaneous, or subsequent review by any independent entity.

Similarly, the air strikes against Iraq commencing in December 1998 are exceedingly difficult to justify legally.  In January and February 1998, U.S. officials asserted that unless Iraq permitted unconditional access to international weapons inspections, it would face a military attack.  They argued that extant U.N. resolutions provided the authority for such use of force.   Representatives of a majority of the permanent members of the Security Council believed otherwise, as did a majority of the Council when they voted on Resolution 1154, which temporarily averted that crisis.  When, in December 1998, the United States and United Kingdom launched four days of air strikes, they failed to obtain Security Council authorization and again argued that they had legal authority to use force.  Other nations again disagreed.  While the argumentation as to the legality of the Iraqi raids is technically complex, the gist of the matter lies in the United States’ position that it will enforce Security Council resolutions by force, whether or not the Council sees fit to do so.  In Iraq, a substantial group of nations on the Security Council were unwilling to grant the United States and Britain the authority to use force and interpreted the relevant Security Council resolutions as not permitting unilateral action.  It is difficult to conceive of a rule of international law that permits a nation to use force to enforce a Security Council resolution when a majority of the Security Council affirmatively refuses to authorize such force.  Nonetheless, the United States and Britain continued bombing Iraq into 1999, and the Security Council remained powerless to assert its prerogatives.

Following shortly after the Afghanistan, Sudan, and Iraq bombings, the U.S. and NATO’s clear violation of Article 2(4) in Kosovo cannot be viewed as groping toward a new international law doctrine of humanitarian intervention, but rather, as a retreat to great power unilateralism.  A common element of all three military operations was their disregard of both international law and the United Nations.  Indeed, Secretary of State Albright has stated that multilateralism, and presumably international law, are means not ends, to be discarded when United States national interest warrants.  For example, when in February 1998 U.N. Secretary General Annan negotiated an agreement regarding weapons inspections with Iraq, Albright stated that if “we don’t like” Annan’s agreement “we will pursue our national interests” and presumably use force anyway.  

The United States’ unlawful use of force over the past several years is reflective of a broader failure to accept international legal restraints on its conduct.  The refusal to agree to an International Criminal Court or the Land Mines Treaty, the Senate’s failure to ratify the Test Ban Treaty, the ratification of International Human Rights Agreements with reservations ensuring that the United States accepts no obligations not already found in domestic law, and the continuation and extension of the Cuban embargo, all bespeak an American policy unwilling to bow to normative international legal restraints.

The major legal disputes over the use of force for the first decade of the twenty-first century are therefore unlikely to revolve around whether a humanitarian exception to the U.N. Charter ought to be recognized.  It is more probable that those disputes will more fundamentally involve questions of whether, in general, the use of force will be made subservient to international organization.  For, the real test of the twenty-first century will be to find ways to strengthen international institutions and to subject all nations, even hegemonic ones, to the rule of law.  On that issue the U.S. is likely to find itself, in Harvard Professor Samuel Huntington’s words, as the lonely superpower.  
NOTES AND QUESTIONS
1.
Professor Fernando Tesòn concludes in his book concerning humanitarian intervention that its use contravenes international law.  He defines humanitarian intervention as “the proportionate transboundary help, including forcible help, provided by governments to individuals in another state who are being denied basic human rights and who themselves would be rationally willing to revolt against their oppressive government.” Fernando R. Tesón, Humanitarian Intervention: An Inquiry into Law and Morality (Transnational Publishers, Inc. 3d ed. 2005) He first establishes a moral and philosophical framework  (Id.  at 3-155) and then discusses legality under the U.N. Charter. Id. at 171-329 

For other views, see Francis A.  Boyle, The Future of International Law and American Foreign Policy (1989); Natalino Ronzitti, Rescuing Nationals Abroad Through Military Coercion and Intervention on Grounds of Humanity (1985).  For analyses of humanitarian intervention from ethical and philosophical perspectives, see Alfred P.  Rubin, Ethics and Authority in International Law (1997); J.  Bryan Hehir, Intervention:  From Theories to Cases, 9 Ethics & Int’l Aff.  1 (1995); Pierre Laberge, Humanitarian Intervention:  Three Ethical Positions, 9 Ethics & Int’l Aff. 15 (1995).  See also Fernando R. Tesòn, A Philosophy of International Law (1998).

2.
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H.  STRENGTHENING HUMANITARIAN INTERVENTION FOR THE FUTURE

The final section of this chapter briefly examines the future of humanitarian intervention.  The first excerpt, from the United States Institute for Peace, contains recommendations for the United Nations to respond effectively to genocide and other humanitarian disasters.  The second excerpt is an essay examining the current climate for humanitarian intervention in light of the U.S. invasions of Iraq, the current reaction to the crisis in Darfur, and an ongoing debate concerning the international community’s “Responsibility to Protect” against human rights violations. 

United States Institute of Peace, United States of America.  American Interests and UN Reform:  Report of the Task Force on the United Nations (Jun. 2005) 
:

…On stopping genocide, all too often “the United Nations failed” should actually read “members of the United Nations blocked or undermined action by the United Nations.”

That said, the United Nations shares the blame for inaction.  Until and unless it changes dramatically, the United Nations will remain an uncertain instrument, both for the governments that comprise it and for those who look to it for salvation. . . .
STRATEGIES AND SYSTEMS FOR EFFECTIVELY STOPPING GENOCIDE AND MASS MURDER

One of the major problems in stopping genocide is the challenge of acting effectively while the genocide and mass killing are being perpetrated.  The process of identifying the problem, getting agreement that action by the Security Council or individual nations is necessary, and then fashioning effective intervention is long and complicated.


The tragedies of Cambodia, Bosnia, Rwanda – and now Darfur – are grim and heartrending warnings that the limited tools for intervention have proven unusable and/or ineffective at deterring or stopping those who would engage in genocide, mass killing, and massive and sustained human rights violations.  The following system would augment and clarify the process for protecting the innocent from these abuses.


Under the “responsibility to protect your own citizens,” the United States should propose a new set of strategies to be explicitly promulgated as a promise to the innocent and a guarantee of punishment to regimes engaged in genocide, mass killing, and massive and sustained human rights violations.

1.  If genocide, mass killing, or massive and sustained human rights violations are under way, the government should be warned that it has a responsibility to protect its own citizens.

2.  Governments engaged in genocide, mass killing, and massive and sustained human rights violations should face sanctions, including seizure of financial assets of national leaders and those of their families and associates.  A UN Security Council resolution should declare the regime to be criminal and impose on all member-states the absolute obligation to cut off all financial aid, diplomatic ties, etc.  As such nations would have demonstrably "persistently violated the principles contained in the present [United Nations] Charter," they should be expelled in accordance with Article VI of the Charter.  No representative of the criminal regime should be granted entry by other nations.  In effect, any regime committing genocide, mass killing, and massive and sustained human rights violations would be ostracized by the world.

3.  If the above measures fail to lead to an expeditious change in behavior, the Security Council should consider authorizing military intervention.  Any military assets that can easily be destroyed or impounded should be immediately at risk.  The Security Council should ensure that the intervention possesses the authority and capability to achieve its objective of preventing or halting genocide, mass killing, and massive and sustained human rights violations in the face of opposition by the criminal regime or its proxies.  In the event that the Security Council is derelict or untimely in its response states – individually or collectively –would retain the ability to act.

4.  Those perpetrating mass murder will be identified and held accountable.  Accountability can come in many forms, including through tribunals authorized by the Security Council, national courts, hybrid tribunals, regional courts, or truth and reconciliation commissions.


Success has to be defined as stopping the killing and holding the guilty accountable.  Talking while people die is not success.  To the contrary, an impotent and ineffective response simply encourages others inclined to commit genocide, mass killing, and massive and sustained human rights violations.  The measurement has to be in the reality on the ground for the innocent, not dialogue among diplomats and bureaucrats in New York and elsewhere.

PREVENTING GENOCIDE


Specific measures the Task Force recommends the United States take to prevent future occurrences of genocide, mass killing, and massive and sustained human rights violations include the following:


Support inclusion of language in all Chapter VII Security Council resolutions calling on member-states, regional organizations, and any other parties to voluntarily assess the relevant capabilities they can contribute to enforcement of the resolutions.  Security Council resolutions have the potential to be more effective if they generate a menu of potential capabili​ties for enforcement.  For example, as a crisis emerges, member-states should ask themselves whether and what they can contribute, either on their own or in conjunction with other states or relevant organizations such as NATO and the EU.  This will not only generate a positive list of capabilities but will also reveal areas in which capabilities are missing, potentially allowing swifter action to generate them.  Security Council resolutions should trigger expanded “prudent planning” in all such organizations.  A key element in the prudent planning will be improved mechanisms for rapidly raising forces for quick deployment in crisis situations.

· Undertake a review of assistance programs to assess what bilateral action the United States can take that will enhance the capabilities of regional and other international organizations to prevent or halt genocide, mass killing, and massive and sustained human rights violations.  The U.S. assistant secretary of state for international organizations or other appropriate official should lead an interagency working group to conduct this review.

· Encourage the AU and other regional bodies to develop their own capabilities to prevent and halt genocide, mass killing, and massive and sustained human rights violations.  Where appropriate, the United States should support these efforts through training, logistics, intelligence, and equipment.

· Support discretionary authority of the High Commissioner for Human Rights (HCHR) and the Special Adviser for the Prevention of Genocide (SAPG) to report directly to the Security Council.  The HCHR and SAPG need to establish processes that ensure warnings are received efficiently and then speedily reviewed and investigated.  Direct reporting authority helps ensure timely reporting in a crisis.  This independent reporting capability, in turn, is likely to encourage other components of the UN structure to act quickly and weigh in on the crisis.

· Ensure that the offices of the HCHR and SAPG have adequate resources to rapidly investigate at the first indication of trouble.  Nongovernmental orga​nizations and neighboring national governments are often the “eyes and ears” of the international community in terms of early detection.  The SAPG office needs significantly greater resources but must retain an ability to move quickly.  The special adviser position should be full-time.  Additional resources should be provided for the HCHR office to 

consolidate rapporteur functions in that office.


· Support linkage of early information on potential genocide, mass killing, and massive and sustained human rights violation situations to early preventive action.  All reporting should include options for early action.  These need not be exhaustive, but they should begin with the presumption that effective action is necessary and will be taken. . . .
* * * * *

Alex J. Bellamy, Responsibility to Protect or Trojan Horse? The Crisis in Darfur and Humanitarian Intervention After Iraq, 19 Ethics and International Affairs, at 31-54  (2005): . . .

I argue that the situation in Darfur reveals two subtle changes to the humanitarian intervention norm.  First, although the level of consensus about humanitarian intervention has not perceptively shifted, the debates on Darfur lend credence to the thesis that the Iraq war has undermined the standing of the United States and the U.K.  as norm carriers.  According to Martha Finnemore and Kathryn Sikkink, new norms only replace old ones after a period of contestation between advocates of the old and the new.  If the credibility of those most associated with the new norm is undermined by perceptions that they have abused it or raised it for primarily self-serving purposes, the process of normative change is likely to be slowed or reversed. . . .  The problem is compounded by military overstretch on the part of key advocates of humanitarian intervention, in particular the United States and the U.K.  In short, it has become harder for these states to persuade others to act decisively in humanitarian emergencies at precisely the moment when those states themselves are less able to bear the costs of acting outside the world’s institutional framework.  From the American and British perspectives there is no feasible alternative to collective action through the UN or AU in addressing the situation in Darfur, but they have been unable to build consensus about collective action at least in part, I would suggest, because of their diminished credibility as norm carriers.


Second, the Darfur debates have been deeply infused with the language of a “responsibility to protect.”  The meaning of that language, however, has been hotly contested.  Changing the language of the intervention debate has done little to forge consensus or overcome the struggle between sovereignty and human rights.  In the debates I examine, “responsibility to protect” talk was used to oppose international activism as much as to support it.  If we accept Quentin Skinner’s argument that actors will not act in ways that they cannot justify by reference to the prevailing normative context, it could be claimed that the brief period of acquiescence to humanitarian interventions in the 1990s was at least partly due to the absence of plausible arguments against them.  This claim is made more compelling when the absence of plausible arguments against intervention is set against the global consensus that horrors such as the Rwandan genocide should not have been permitted.  In the Darfur case, as I will show, “responsibility to protect” language has now enabled anti-interventionists to legitimize arguments against action by claiming that primary responsibility in certain contested cases still lies with the state, and not (yet) with an international body.  Given the credibility crisis confronting some of the leading advocates of humanitarian intervention, there is a real danger that appeals to a responsibility to protect will evaporate amid disputes about where that responsibility lies.

The Norm of Humanitarian Intervention


It is widely accepted that the Security Council has a legal right to authorize humanitarian intervention under Chapter VII of the UN Charter. . . .  However, two questions remain hotly contested: First, who has the authority to sanction humanitarian intervention when the Security Council is blocked by the veto? Second, when should a humanitarian crisis trigger potential armed intervention? I argue in the following sections that although a partial consensus on these questions was established during the 1990s, there is now deep division about how to interpret the effects of the “war on terror” and the invasion of Iraq on that consensus.

The Partial Consensus on Humanitarian Intervention


As mentioned earlier, in the past few years many liberal states have begun to accept the proposition that intervention not authorized by the Security Council could be legitimate.  NATO’s intervention in Kosovo was a watershed in this regard.  A commission of experts found the intervention to be “illegal but legitimate,” meaning that while it did not satisfy international society’s legal rules, it was “sanctioned by its compelling moral purpose.” . . .


Further evidence of a developing moral consensus about humanitarian intervention in supreme humanitarian emergencies has emerged since Kosovo.  Article 4(h) of the AU’s Constitutive Act, signed on July 11, 2000, awarded the new organization “the right . . .  to intervene in a Member State pursuant to a decision by the Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against humanity.” . . .   In 2001, the Canadian government gave the high-profile ICISS the task of establishing common ground on the question of humanitarian intervention.  The ICISS recommended replacing the atavistic terminology of humanitarian intervention (sovereignty vs.  human rights) with the new language of the “responsibility to protect.” . . .  It insisted that the primary responsibility to protect civilians lay with the host state and that outside intervention could only be contemplated if the host state proved either unwilling or unable to fulfill its responsibilities.


On the question of when to intervene, the ICISS adopted the commonly held view that intervention should be limited to “extreme” cases . . ..  Outside intervention, it argued, was warranted in cases in which there was large-scale loss of life or ethnic cleansing, whether deliberately caused by the state or facilitated by neglect or incapacity.  The question of authority proved thornier.  The ICISS proposed a three-layered distribution of responsibility.  Primary responsibility lay with the host state.  Secondary responsibility lay with the domestic authorities working in partnership with outside agencies.  If the primary and secondary levels failed to ameliorate the humanitarian emergency, international organizations would assume responsibility.  At this third level of responsibility, the ICISS accepted the view that primary legal authority for action was vested in the Security Council.  If the Security Council was deadlocked, it argued that potential interveners should approach the General Assembly under the Uniting for Peace mechanism and, if that failed, work through regional organizations.  In an attempt to increase the chances of consensus in the council, the ICISS recommended that its permanent members commit themselves to a series of criteria relating to the use of force in humanitarian emergencies.  It was suggested that states always seek Security Council authorization before using force; that the council commit itself to dealing promptly with humanitarian emergencies involving large scale loss of life; that the permanent members should commit themselves to not casting a veto to obstruct humanitarian action unless their vital national interests are involved; and that Security Council members should recognize that if they fail to fulfill their responsibility to protect, other states and organizations may take it upon themselves to act. . . .  

Reactions to the ICISS report were generally positive, though there were notable signs of dissent. . . .  When the Security Council discussed the report at its annual informal retreat in May 2002, almost all of the permanent members expressed disquiet with the idea of formalizing criteria for intervention.  The United States rejected them on the grounds that it could not offer precommitments to engage its military forces where it had no national interests, and that it would not bind itself to criteria that would restrain its right to decide when and where to use force. . . .
The Effect of the “War on Terror” and the Invasion of Iraq


What impact has the so-called war on terror and the invasion of Iraq had on the partial consensus on the norm of humanitarian intervention? There are, broadly, three positions.  The first group can be described as “optimists.” This view accepts that states will only intervene in humanitarian emergencies when vital national interests are at stake; it makes a virtue of this, however, by arguing that since September 11 interests and humanitarianism have merged for many Western states. . . .


The second perspective, shared by some involved with the ICISS, is that the “sun has set” on the humanitarian intervention agenda.  This claim is arrived at from two directions.  Thomas Weiss, the commission’s director of research, argued that the United States and the UN’s political will to act in humanitarian emergencies has “evaporated” because of their obsession with Afghanistan, Iraq, and the war on terror. . . .


The second way of arriving at the conclusion that the “sun has set” on humanitarian intervention suggests that the use of humanitarian justifications to defend the invasion of Iraq was widely perceived as “abuse.” . . .

A subtle variation on this theme holds that while the Iraq war has not directly affected the norm of humanitarian intervention, it has impacted negatively on the ability of the United States and its allies to act as norm carriers.  According to one analyst, the U.S. administration sacrificed its international credibility over Iraq and is therefore not well placed to lead in Darfur and elsewhere.  . . . Such skepticism is what led Kenneth Roth of Human Rights Watch to predict that one of the most troubling consequences of the attempts to justify the Iraq war in humanitarian terms was that “it will be more difficult next time for us to call on military action when we need it to save potentially hundreds of thousands of lives.”


A third perspective suggests that the ICISS criteria for intervention should be viewed as constraints that will limit states’ ability to abuse humanitarian justifications rather than as enablers for intervention.  Ramesh Thakur, another ICISS commissioner, argues that the moral consensus about the “responsibility to protect” is likely to be strengthened in the wake of Iraq as states come to realize that it provides a language that can be used to oppose legitimate intervention.  According to Thakur, consensus on criteria will make it more, not less, difficult for states to claim a humanitarian mantle for their interventions.


The impact of the “war on terror” and the war in Iraq on the norm of humanitarian intervention is therefore hotly contested.  There is certainly evidence that prior to the war in Iraq there was a general consensus about the necessity of intervention in supreme humanitarian emergencies when authorized by the Security Council, and a consensus among some liberal states that unauthorized intervention may be legitimate if the council is deadlocked.  However, there are at least three plausible explanations for the direction the norm has taken since the Iraq war.  As I will demonstrate in the remainder of the article, the Darfur case lends support to the idea that the humanitarian intervention norm has subtly changed in two ways.  First, the credibility of the United States and the U.K. as norm carriers has diminished.  Second, “responsibility to protect” language can be mobilized to legitimate opposition to intervention in humanitarian emergencies as well as to support it.

Initial Engagement to the Deployment of AMIS


For much of 2003, the international response to the Darfur crisis was limited to the delivery of humanitarian aid.  The main political effort during this period focused on the Naivasha process aimed at resolving the civil war between the Sudanese government and the SPLM/A.  In early 2004, Mukesh Kapila, the UN’s coordinator for Sudan, accused Arab militia backed by the government of “ethnic cleansing” and warned that if left unchecked the humanitarian catastrophe in Darfur would be comparable to that in Rwanda. . . .  

In April 2004, the UN Human Rights Commission dispatched a fact-finding team to Darfur.  The team found “a disturbing pattern of disregard for basic principles of human rights and humanitarian law, which is taking place in Darfur for which the armed forces of the Sudan and the Janjaweed are responsible.”  It concluded that “it is clear that there is a reign of terror in Darfur,” and that the government and its proxies were almost certainly guilty of widespread crimes. . . .


The underlying dynamics of the Security Council’s attitude to Darfur became apparent when it met on June 11, 2004, to pass unanimously Resolution 1547, expressing the council’s willingness to authorize a peace operation to oversee the comprehensive peace agreement in Sudan’s south.  Although the resolution did not relate to Darfur, some council members nevertheless reaffirmed Sudanese sovereignty and expressed deep skepticism about humanitarian intervention.  .  .  .

This pattern was repeated on July 30, 2004, when the council met to pass Resolution 1556.  Three positions were put forward during the council’s deliberations, which saw the first injection of “responsibility to protect” language into the debate.  The first view, put forward by the Philippines, was that Sudan had failed in its duty to protect its citizens and that international action was warranted.  The reference to the ICISS could not have been clearer: 

Sovereignty also entails the responsibility of a State to protect its people.  If it is unable or unwilling to do so, the international community has the responsibility to help that State achieve such capacity and such will and, in extreme necessity, to assume such responsibility itself.


At the other end of the spectrum, China, Pakistan, and Sudan all rejected talk of intervention, while Brazil and Russia exhibited reluctance to even contemplate the question.  China abstained in the vote, complaining that the resolution alluded to “mandatory measures” against the Sudanese government, while Pakistan argued that it “did not believe that the threat or imposition of sanctions against .  .  .  Sudan was advisable.” . . .

The resolution’s sponsors and their supporters adopted a line between these two positions.  The United States, the U.K., Germany, Chile, and Spain invoked the language of the “responsibility to protect” without suggesting that the responsibility ought to pass from the Sudanese government to the Security Council.  They referred to the AU as bearing the primary responsibility for action should Sudan fail in its responsibilities.  This tension between, on the one hand, a genuine concern for human suffering in Darfur and, on the other hand, a reluctance to press for action was most clearly expressed by the United States: 

Many people who are concerned about Darfur would say that this resolution does not go far enough.  Last week, the Congress of the United States passed resolutions referring to the atrocities in Darfur as genocide.  Many people would want the Security Council to do the same.  Perhaps they are right.  But it is important that we not become bogged down over words.  It is essential that the Security Council act quickly, decisively and with unity.  We need to fix this humanitarian problem now.


This debate produced an understandably Janus-faced resolution that invoked Chapter VII and condemned human rights abuses, but stopped short of sanctioning or even condemning the Sudanese government.  Resolution 1556 gave the government thirty days to disarm the Janjaweed and punish human rights abusers, threatening economic sanctions if it failed to do so.  For some, such as China and Pakistan, the resolution went too far; for others, it did not go far enough.  The initial international response to events in Darfur was therefore characterized by three contradictory trends.  First, there was clear recognition on the part of Western journalists, human rights organizations, and some states of a responsibility to protect the people of Darfur.  Second, however, there were significant doubts about which organization should bear that responsibility (the UN, AU, or Sudan?), and a deep reluctance on the part of key Western states to assume responsibility by arguing that the Sudanese government was either unable or unwilling to protect Darfurians.  Third, many states expressed deep disquiet at any potential violation of Sudanese sovereignty.

From AMIS to UNMIS


The intervention debate crystallized around the question of who had the responsibility to protect Darfurians.  Embedded in this debate were concerns about the deployment of AMIS and its relationship with the UN, the question of whether sanctions should be imposed on Sudan, the prosecution of war criminals, and the composition and mandate of a UN force (UNMIS) to oversee the peace agreement in the south of Sudan. . . .
African Union Mission in Sudan


In July 2004, the AU began to discuss the possibility of deploying a small force to protect its civilian monitors in Darfur, who had been sent to El Fashir to monitor the cease-fire agreement of June 9, 2004.  At the same time, the Sudanese government stated that it would “strongly resist all [UN Security Council] resolutions calling for dispatching international forces to Darfur” and threatened to use force against peacekeepers.  Initially, an AU force of approximately 3,000 troops drawn from nine states was envisaged.  In mid-August, Rwanda deployed an advance party of 154 troops, and President Kagame insisted that they would use force to protect civilians if necessary.  Although the AU indicated in a communiqué to the Security Council that its troops would indeed fulfill this role, some AU members expressed reservations.  The Sudanese government itself rejected Kagame’s interpretation of the mandate.  Foreign affairs minister Abdelwahad Najeb insisted, “The mission for those forces is very clear:  protection of the monitors.  As far as the civilians, this is the clear responsibility of the government of Sudan.” When Nigeria deployed the first 153 of an intended 1,500 troops, President Obasanjo of Nigeria insisted that his forces would only protect AU observers and operate with the consent of the Sudanese government.  With Sudan refusing to consent to a broad civilian protection mandate, a compromise was found whereby AMIS troops would only protect vulnerable civilians in their vicinity.  The compromise mandate, to which the government of Sudan consented, insisted that AMIS would “protect civilians whom it encounters under imminent threat and in the immediate vicinity, within resources and capability, it being understood that the protection of the civilian population is the responsibility of the [government of Sudan].” . . .

On October 20, the AU’s Peace and Security Council announced its intention to increase the overall size of its mission to 3,320, including some 2,341 troops.  A week later, Rwandan and Nigerian reinforcements began arriving in Darfur, assisted by the U.S. Air Force.  However, AMIS remained unable to do much more than report cease-fire breaches. . . .  The situation did not improve in 2005.  In February, Jan Pronk, the secretary-general’s special representative for Sudan (who was appointed in June 2004), complained that AMIS was too small and its deployment too slow to afford real protection to Darfur’s civilians. . . .

Return to the Council


Was AMIS merely “a fig leaf to cover the world’s inaction,” as one commentator lamented? The key question for the remainder of this section is why the Security  Council and supporters of the “responsibility to protect” agenda did not take measures either to coerce the Sudanese government into compliance or to improve the effectiveness of AMIS.


Resolution 1564 and the Failure of a Robust Approach.  

Although there was an emerging Security Council consensus that primary responsibility for alleviating the crisis lay with the Sudanese government in cooperation with the AU, the United States continued to push for stronger measures, propelled by its finding that the government and its allies were committing genocide in Darfur.  In mid September 2004, it circulated a draft resolution finding Sudan to be in material breach of Resolution 1556 and overflights to monitor the situation, moves to prosecute those responsible for genocide, a no-fly zone for Sudanese military aircraft, and targeted sanctions (such as travel bans) against the ruling elite.  Resolution 1564 contained many of these measures but in a much-diluted form.  It called for an expanded AU presence, reiterated earlier demands for respect for the cease-fire and for the government to disarm and prosecute the Janjaweed, invited the secretary-general to create a commission of inquiry to investigate reported crimes, and indicated its intention to “consider” further measures if the government failed to comply.  The resolution failed to find Sudan in breach of Resolution 1556, impose measures upon it, or even criticize the government. . . .

What is remarkable is not so much that the resolution was toned down to secure a Security Council consensus, but that the United States especially chose not to argue along the lines of Romania and the Philippines that the council should assume the “responsibility to protect.” This is most striking in the U.S. case, because its Congress and secretary of state had publicly declared a genocide in Darfur and because it had attempted to develop a more activist approach during the Security Council’s informal consultations.  The United States found itself faced with two options.  It could act as it had over Kosovo and Iraq and adopt a robustly activist line in the council.  It could also declare itself willing to act outside the council if that body was unable to reach a consensus.  Because of its military over-stretch, however, the latter course would have been a politically infeasible strategy.  The alternative was to pursue a consensus within the council.  Council consensus remained very fragile owing to the deep skepticism expressed toward anything but AU interventionism by states including Russia, China, Pakistan, and Algeria, as well as many key AU members and the League of Arab States.  As such, American diplomats may have felt unable to take a more robust public stance for fear of undermining the council’s fragile consensus.


Resolutions 1590, 1591, and 1593.  Compromises on Darfur



From this point onward, the sanctions debate was complicated by two further interrelated debates.  First, there was a debate about whether to refer the case of Darfur to the ICC.  Second, the conclusion of the peace agreement for the south of Sudan initiated a debate about whether the UN force created to police the peace agreement would be a Chapter VI or Chapter VII mission, and whether it would also deploy in Darfur.  Importantly, in both debates the United States attempted to further its case for stronger measures to protect Darfurians.  In the first, it eventually succumbed to European pressure and agreed to refer the case of Darfur to the ICC despite its continuing grave concerns about the court.  In the second, it led an informal push to give the new UN mission a role in Darfur.


On January 25, 2005, the UN Commission of Inquiry concluded that while the Sudanese government did not have a policy of genocide, it was implicated in numerous war crimes and crimes against humanity. . . .   The report sparked a heated debate about the appropriate venue in which to prosecute accused war criminals. . . .  For more than two months, the debate hamstrung efforts to create a UN force, as the Europeans insisted on the ICC referral being part of any authorizing resolution.  

The deadlock was broken in late March when the two issues were decoupled.  On March 31, the council passed Resolution 1593, referring the case of Darfur to the ICC. . . .


The debate about the role and nature of UNMIS was similarly long-winded.  States were divided on the mission’s rules of engagement and its zone of operations.  In February 2005, the secretary-general recommended a traditional peacekeeping force under Chapter VI of the Charter.  However, the UN’s Department of Peacekeeping Operations found few states willing to contribute troops.  Though a group of liberal states that had come together to form a Multi-National Stand-By High Readiness Brigade expressed a willingness to contribute forces, most wanted a Chapter VII resolution giving them authority to use force to protect themselves and endangered civilians.  After protracted negotiation, the council agreed to authorize a Chapter VII operation.


The council remained divided, however, on the question of whether UNMIS could be “rerouted” to Darfur.  The United States wanted a clear statement authorizing UNMIS to deploy in Darfur, but this was informally opposed by Russia, China, and Algeria.  In the end, Resolution 1590 authorized a Chapter VII peace operation mandated to observe the cease-fire and protect civilians, using force if necessary.  The resolution avoided pronouncing on whether UNMIS would be deployed to Darfur, and invited the secretary-general to investigate the types of assistance that UNMIS could offer to AMIS, identifying “technical and logistical” assistance as two potential areas. . . .  

At the time of writing, the UN was preparing to deploy UNMIS to the south of Sudan, ICC prosecutors were investigating crimes in Darfur, and the AU was continuing to expand its presence in Darfur.  On the other hand, the Sudanese government remained in breach of Resolution 1556 but had avoided enforcement measures, violence in Darfur continued, and the numbers of dead and displaced continued to rise.

Minor Setbacks for the Humanitarian Intervention Norm


The Darfur experience suggests that the claims that either the “sun has set” on humanitarian intervention or that, after September 11, the West is likely to be more interventionist are both misplaced.  The first overestimates the strength of the humanitarian intervention norm prior to the September 11 attacks and the subsequent wars in Afghanistan and Iraq – as well as those wars’ impact on the norm in general.  

If we accept the view that prior to the Iraq war there was a partial consensus that the Security Council has a right to authorize humanitarian intervention and a moral consensus among liberal states that unauthorized intervention may be a legitimate response to supreme humanitarian emergencies, the world’s response to Darfur suggests that neither of these consensuses has been eroded.  This was evidenced by the widespread political support offered to AMIS and by the fact that in the West, at least, there was little suggestion that an AU intervention required either an authorizing Security Council resolution or the Sudanese government’s consent.  Although AMIS subsequently received Sudanese government consent for its limited civilian protection role, it is significant that when Rwanda unilaterally gave its peacekeepers a civilian protection role prior to the revised AMIS mandate, liberal states did not criticize it for doing so.


The second view overestimates the link between humanitarian crises and security concerns, such as WMD and international terrorism.  Although there was clear linkage in the Afghanistan case, there was no such link with respect to Darfur.  What the Darfur case suggests, then, is that changes to the norm of humanitarian intervention after the Iraq war have been more subtle and complex.  Two changes in particular can be identified.


First, debates about how to respond to the crisis in Darfur lend weight to the thesis that the credibility of the United States and the U.K. as humanitarian intervention norm carriers has significantly diminished as a result of the Iraq war.  Throughout discussions on Darfur, some states and organizations expressly rejected American- and British-led activism in the Security Council, while endorsing the AU intervention and calling for its expansion. . . .  There were also signs that in a context where they were unable to act outside the Security Council because of their military overstretch problems, the United States and the U.K.  appeared to recognize that their diminished credibility as norm carriers would make it harder for them to take a lead in building a council consensus on action. . . .  The problem here was that America’s and Britain’s likely diminished status as norm carriers meant that an aggressive diplomatic push for coercive measures would probably have been counterproductive.


Second, the Darfur case supports Thakur’s argument that the “responsibility to protect” criteria could constrain as well as enable intervention.  It casts serious doubt, however, on Thakur’s presumption that this furthers the cause of global humanitarianism.  “Responsibility to protect” language was used by both advocates and opponents of intervention.. . .
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� http://hrw.org/backgrounder/africa/darfur0105


� http://web.amnesty.org/library/Index/ENGAFR540062005


� http://www.phrusa.org/research/sudan/pdf/sudan_report.pdf


� http://hrw.org/backgrounder/africa/sudan/2004/sudan0804.pdf


� http://web.amnesty.org/library/Index/ENGAFR200062006?open&of=ENG-TCD


� Kofi Annan has served as Secretary-General since 1997.  Before taking that post, he was Assistant Secretary-General for Peacekeeping Operations and Under Secretary-General.  He also oversaw the transition from the United Nations Protection Force (UNPROFOR) to the multi-national NATO-led Implementation force (IFOR) in Bosnia and Herzegovina from 1995 to 1996.


� http://www.genocidewatch.org/eightstages.htm


� The U.N. Security Council requested that the Secretary-General establish the International Commission by its Resolution 1564.  See S.C. Res. 1564, U.N. Doc. S/RES/1564 (Sep. 18, 2004).  The Secretary-General announced the establishment of the Commission on October 7, 2004.  The International Commission consisted of five members:  Antonio Cassese of Italy, Mohammed Fayek of Egypt, Diego Garcia-Sayan of Peru, Hani Jilani of Pakistan, and Therese Striggner Scott of Ghana.  See Press Release, Secretary-General, Secretary General Establishes International Commission of Inquiry for Dafur, U.N. Doc. SG/A/890 (Oct. 7, 2004).


� [Omdas are administrative chiefs.]


� � HYPERLINK "http://www.state.gov/secretary/former/powell/remarks/36042.htm" ��http://www.state.gov/secretary/former/powell/remarks/36042.htm�


� http://www.un.org/docs/SG/agpeace.html


� Ian Martin was Secretary-General of Amnesty International from 1986 to 1992.  He also served as director for Human Rights of the U.N./OAS International Civilian Mission in Haiti, chief of the U.N. High Commissioner for Human Rights Field Operation in Rwanda, Deputy High Commissioner for Human Rights in Bosnia-Herzegovina, the chief of the U.N. Mission in East Timor, Deputy Special Representative of the Secretary-General in the United Nations Mission in Ethiopia and Eritrea, and chief of the U.N. High Commissioner for Human Rights Field Office in Nepal.  Martin has recently been involved in assessment missions to Darfur and is currently representing the U.N. in East Timor as Special Envoy of the U.N. Secretary-General.


� [Ed. Note:  MONUA was disbanded in February 1999]


� See Multilateral Treaties Deposited with the Secretary-General, http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty8.asp.


� Boutros Boutros-Ghali of Egypt served as Secretary-General from 1992 to 1996.


� ECOWAS is an intergovernmental organization established in 1975 for the purposes of promoting cooperation, development, and trade among African nations.  Its members are Benin, Burkina Faso, Cape Verde, Côte d’Ivoire, Gambia, Ghana, Guinea-Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, Senegal, Sierra Leone, and Togo.


� The Serbs are Orthodox Christians


� Kosovar Albanians are Muslims.


� http://web.amnesty.org/library/index/engafr540242006


� The United States Institute for Peace was established by an Act of Congress in 1984 as a bipartisan organization to promote peace and reduce international conflict.  It provides educations and training to fulfill its mission.  The committee that compiled this report consisted of experts from the American Enterprise Institute, the Brookings Institution, the Center for Strategic and International Studies, the Council on Foreign Relations, the Heritage Foundation, and the Hoover Institution.  The report excerpted below is available at http://www.usip.org/un/report/usip_un_report.pd
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