Human Rights. YES!

Action and Advocacy on the
Rights of Persons with Disabilities

SECOND EDITION

<
One

BillionStrong

Janet E. Lord, Katherine N. Guernsey, Joelle M. Balfe,
Valerie L. Karr, and Allison S. deFranco
Nancy Flowers, Editor

HUMAN RIGHTS EDUCATION SERIES: Topic Book 6

A Publication of the University of Minnesota Human Rights Center
Developed by BlueLaw International, LLP on behalf of One Billion Strong



Copyright © 2012 University of Minnesota Human Rights Center

Box Set
ISBN-13: 978-0-9675334-6-9

Human Rights. Yes!, 2nd edition, may be reproduced without permission for
educational use only. Excerpted or adapted material from this publication must
include full citation of the source. To reproduce this material for any other
purposes, a written request must be submitted to the University of Minnesota
Human Rights Center. The Human Rights Center requires (a) notification of
intent to translate or adapt, (b) a hard copy of the translation or adaptation,
and (c) an electronic version of the translation and permission to make it
available online.

University of Minnesota Human Rights Center

229 19* Avenue South, Suite N120

Minneapolis, MN 55455

1-888-HREDUCS | humanrts@umn.edu | http://www.hrcenter.umn.edu

ABOUT THE HUMAN RIGHTS EDUCATION SERIES

The Human Rights Education Series is published by the University of Minnesota
Human Rights Center. Edited by Nancy Flowers, the series provides resources
tor the ever-growing body of educators and activists working to build a culture of
human rights in the United States and throughout the world. Other publications
in the series include:

Human Rights Here and Now:
Celebrating the Universal Declaration of Human Rights edited by
Nancy Flowers

Economic and Social Justice:
A Human Rights Perspective by David Shiman

Raising Children with Roots, Rights and Responsibilities:
Celebrating the UN Convention on the Rights of the Child by
Lori DuPont, Joanne Foley, and Annette Gagliardi

Lesbian, Gay, Bisexual, and Transgender Rights:
A Human Rights Perspective by David M. Donahue

The Human Rights Education Handbook:
Effective Practices for Learning, Action, and Change by Marci
Bernbaum, Nancy Flowers, Kristi Rudelius-Palmer, and Joel Tolman

Lifting the Spirit:
Human Rights and Freedom of Religion or Belief by the Tandem
Project and Human Rights Resource Center

Human Rights. YES! — 1st ed.:
Action and Advocacy on the Rights of Persons with Disabilities by
Janet E. Lord, Katherine N. Guernsey, Joelle M. Balfe & Valerie Karr

ii  INTRODUCTION HUMAN RIGHTS. YES!



TABLE OF CONTENTS

About the Human Rights Education Series ii
Foreword vii
by Hassan Ali Bin Ali, Chairman of One Billion Strong

First Edition Foreword ix

by Louise Arbour, UN High Commissioner for Human Rights
Introduction xiii

PART 1: Understanding the Human Rights of Persons with Disabilities 1

PART 2: The Convention on the Rights of Persons with Disabilities I
Chapter 1: Equality and Non-discrimination 3
Chapter 2: Accessibility 17
Chapter 3: The Right to Participation in Political and Public Life 31
Chapter 4: Freedom of Expression and Opinion 44
Chapter §: The Right to Life and Protection in Situations of Risk 53
Chapter 6: Freedom from Torture and Other Forms of Abuse 65
Chapter 7: Privacy, Integrity, Home, and the Family 8o
Chapter 8: The Right to Health 91
Chapter 9: The Right to Habilitation and Rehabilitation 105
Chapter 10: The Right to Work 115
Chapter 11: Living Independently and with Dignity in the Community 12§
Chapter 12: Access to Justice 136
Chapter 13: The Right to Education 145
Chapter 14: The Right to Participation in Sport and Culture 157
Chapter 15: The Human Rights of Children with Disabilities 171
Chapter 16: Non-discrimination and Equality for Women with Disabilities 185
Chapter 17: The Rights of Other Populations 197
PART 3: Advocacy! Taking Action for the Human Rights

of Persons with Disabilities I
Section 1: Advocacy in Support of the Rights of Persons with Disabilities 3
Section 2: Monitoring and Implementing the Convention

on the Rights of Persons with Disabilities 15
PART 4: Learning about Human Rights I
Section 1: Learning about Human Rights 3
Section 2: Learning Exercises for Part 1, Understanding the Human Rights

of Persons with Disabilities 7
Section 3: Learning Exercises for Part 2, The Convention on the Rights

of Persons with Disabilities 17
Section 4: Learning Exercises for Part 3, Advocacy! Taking Action for

the Human Rights of Persons with Disabilities 101

Section §: Facilitating Human Rights Learning 115



ANNEXES:

Human Rights Documents 2
Full Text Universal Declaration of Human Rights (UDHR)
Plain Language UDHR 8
Summary UDHR 12
Full Text Convention on the Rights of Persons with Disabilities (CRPD) 13
Plain Language CRPD 39
List of Human Rights Instruments 55
General Resources 57
Glossary 59
Topic Index 69

iv. INTRODUCTION HUMAN RIGHTS. YES!



ABOUT ONE BILLION STRONG

One Billion Strong (OBY) is an international, non-governmental organization
working to advance the rights of persons with disabilities and to facilitate
participation, equality and inclusion in society. The mission of OBS, so named to
indicate the substantial world population of persons with disabilities, is to ensure
that the obligations set forth in the United Nations Convention on the Rights
of Persons with Disabilities are made accessible to all through participatory
education and implemented through innovative advocacy and example. OBS
is managed by an international Board of Directors, an Advisory Board, and an
Honorary Board of First Ladies.

One Billion Strong is committed to participatory human rights education that
promotes the rights of persons with disabilities. Human Rights. YES! Action and
Advocacy on the Rights of Persons with Disabilities, 2nd ed., is a premiere reference
manual for training in human rights based on the CRPD. Using this manual as
our guide, One Billion Strong supports various projects to advance human rights
education for persons with disabilities throughout the world.

PARTNERS TO: HUMAN RIGHTS. YES! SECOND EDITION

BlueLaw International, LLP is a veteran-owned law firm specializing in
international law and development programming. BlueLaw’s Human Rights and
Inclusive Development practice works with disabled people’s organizations,
international human rights institutions, and governments to advance disability
inclusion in international development programming worldwide.

The University of Minnesota Human Rights Center, through its Human Rights
Education programme works to create and distribute human rights education via
electronic and print media; to train activists, professionals, and students as human
rights educators; and to build advocacy networks to encourage effective practices
in human rights education.



PARTNERS TO: HUMAN RIGHTS. YES! FIRST EDITION

Advocating Change Together (ACT) is a grassroots disability rights organization
run by and for people with developmental and other disabilities.

Disabled Peoples’ International (DPI)is the onlyglobal, grassroots, cross-disability
network of national organizations and assemblies of persons with disabilities.

The Harvard Law School Project on Disability (HPOD) supports the
development of disability civil society, informs innovative legislative and policy
development and provides legal advice and human rights training to persons with
disabilities, their representative organizations, non-governmental organizations,
National Human Rights Institutions, and governments.

The Shafallah Center for Children with Special Needs, located in Doha, Qatar,
is a Center of Excellence designed to provide comprehensive services to children
with developmental disabilities, their families, and the community:.
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SECOND EDITION FOREWORD

\.’ The global population of persons with disabilities is
0 estimated to be over one billion, according to the World
V‘ve ReportonDisability. Persons with disabilities are more likely
than others to live in poverty, experience discrimination,
BillionStro I'Ig and face exclusion from education, employment, and sport,
among other aspects of community life. The adoption of
the Convention on the Rights of Persons with Disabilities (CRPD) in 2006 by the
UN General Assembly signaled the international community’s acknowledgement
that much work is needed to ensure that persons with disabilities have equal
access to all human rights and fundamental freedoms.

One Billion Strong is pleased to be associated with and present the Second Edition
of Human Rights. Yes! Action and Advocacy on the Rights of Persons with Disabilities as
it furthers our organization’s commitment to human rights education and training
as an essential tool to promote, protect, and realize the rights set forth in the
CRPD. This edition reflects numerous developments that have occurred since
the release of the First Edition in 2007.

Significantly, the CRPD has entered into force and now has more than 114
ratifications. The monitoring body of the Convention, the Committee on the Rights
of Personswith Disabilities, is fullyoperational and has attained its maximum number
of members. Its work in reviewing State reports, engaging in dialogue with States
Parties, issuing concluding observations and recommendations, and contributing to
the greater understanding of CRPD obligations is steering treaty implementation
around the globe. Many countries are reforming legal frameworks and courts are
actively interpreting and applying the CRPD at regional and domestic levels.

Using the CRPD as its centerpiece, One Billion Strong’s disability rights education
and awareness initiative responds to the United Nations Declaration on Human
Rights Education and Training. In keeping with the spirit of the Declaration, our
human rights education programming consists of three components:

* Education for human rights, which includes empowering persons with

disabilities and their allies to enjoy and exercise their rights and to respect
and uphold the rights of all;

* Education through human rights, which includes learning and teaching in
keeping with the participatory principles of the CRPD; and

* Education about human rights, which includes providing knowledge and
understanding of the CRPD, including its principles and its mechanisms for
implementation.

The Second Edition has updated, user-friendly formats and is now divided into
four parts to facilitate the needs of a diverse audience of readers and trainers. Part
1 provides an overview of human rights and disability; Part 2 reviews each right laid
out in the CRPD; Part 3 provides information about different advocacy strategies
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to promote CRPD implementation; and Part 4 provides active learning exercises
to help facilitate CRPD human rights education programming.

I urge disabled people’s organizations, disability advocates, civil society
organizations, national human rights commissions, governments, development
organizations, and all other allies to benefit from and build upon this resource in
advancing the human rights of persons with disabilities.

Hassan Ali Bin Ali

—

T\J—] 2 o122 One Billion Strong - Chairman
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FIRST EDITION FOREWORD BY THE HIGH
COMMISSIONER FOR HUMAN RIGHTS

@\ ) United Nations Human Rights

On current estimates, one in ten
people lives with a disability. Of
these, a high proportion live in
poverty, on the margins of society, and their rights are all too often breached. In
many cases, people are simply unaware that they have rights and unaware of the
opportunities that exist to combat inequality and bring about positive change.
The adoption of the Convention on the Rights of Persons with Disabilities and
its Optional Protocol has provided us with the means to shift disabling attitudes
and environments in society and empower persons with disabilities to realize
their rights. Now is the time to bring this new Convention home, to people, and
I believe that “Human Rights. YES!” offers a much-needed tool to achieve this.

Office of the High Commissioner for Human Rights

The curriculum is an accessible and easy-to-use training manual and provides
a major resource for human rights advocates and practitioners to strengthen
advocacy and human rights education. The division of the training material into
three chapters — elaborating upon the human rights context of disability a right-
by-right explanation of the Convention and plans for future advocacy and action
— comprehensively covers the human rights of persons, focusing in particular on
the new Convention but drawing also from the body of law and experience of the
broader human rights system. Importantly, each unit encourages participants in
the course to make commitments to promote respect for the rights of persons
with disabilities beyond the classroom. The chapter format offers practitioners
the option of providing a full training package over an extended period, or shorter
training sessions on specific human rights issues.

Human rights education through curricula such as “Human Rights. YES!” is
an essential step in empowering people and communities. For persons with
disabilities and their representative organizations, learning about human rights
can help combat discrimination when it occurs and strengthen advocacy efforts
to avoid it in the future. Significantly, through informed advocacy, we can help
build the capacity and will of governments to undertake the law and policy reform
needed to bring about change on the ground. For the broader community, the
curriculum raises awareness of human rights and the ways that persons with
disabilities can and do contribute to society — an important step in building more
inclusive societies.

“Human Rights. YES!” is an indispensable addition to the human rights
education tool-kit and I take pleasure in being associated with it. I congratulate
the authors and sponsors for this
initiative and I hope that it is widely used.

%%_\__ Louise Arbour

Former United Nations High Commissioner
tor Human Rights (2004-2008)
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ABOUT THE SECOND EDITION AUTHORS
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School Project on Disability and an Adjunct Professor of Law at the University of
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to work on issues related to ratification and implementation of the Convention.
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Joelle Balfe is an independent consultant with an extensive practice area that
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AN INTRODUCTION TO HUMAN RIGHTS. YES!

THE PURPOSE OF HUMAN RIGHTS. YES!

The adoption of the UN Convention on the Rights of Persons with Disabilities
(CRPD) by the UN General Assembly in 2006 presents both a challenge and an
opportunity for the international disability rights movement. The human rights
of persons with disabilities are now set forth in a legally binding treaty and provide
a common language for engaged advocacy on a wide range of issues of importance
to persons with disabilities. The challenge is to undertake broad-based education
around the CRPD to ensure that persons with disabilities worldwide know and
claim their rights to live self-determined lives in their communities with dignity:.

WHAT IS NEW IN HUMAN RIGHTS. YES! SECOND EDITION?

The first edition of Human Rights. YES! appeared in 2007, just a year after the
General Assembly adopted the CRPD and opened it for ratification. This new
edition reflects the significant developments in the field of disability rights that
have evolved in the following five years. Not only has the Convention received
enough ratifications to enter into force in 2008, but as a result of the reporting
process required by the treaty, the CRPD Committee, which monitors the
treaty, has begun to issue General Comments, Concluding Observations, and
Recommendations that encourage States Parties to take action to implement
the treaty fully. Furthermore, disabled people’s organizations around the world
have begun to use the CRPD to advocate for the full realization of the human
rights of persons with disabilities.

To capture these important developments, this new edition offers:

» Updated statistics on disability rights around the world,;
* Case studies of advocacy for the rights of persons with disabilities;

* Examples of legal cases that illustrate how national laws are being changed to
meet the requirements of the CRPD;

* Anew section that explains how the CRPD is monitored and how its
monitoring mechanism can be used for advocacy;

* A CD-ROM containing Human Rights. YES! in both PDF and an accessible
word document. The CD-ROM contains a file of all the photos and images
used in the manual for facilitators to use during trainings; and

* Apassport-sized booklet containing both full-text and abbreviated versions
of the CRPD.
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USING HUMAN RIGHTS. YES!

This manual is intended to help all those who care about the human rights of
persons with disabilities to become effective educators and advocates on human
rights and disability, able to share both their passion and their knowledge. Human
Rights. YES! draws on the experience of many educators and organizations,
illustrating effective advocacy practices and distilling their accumulated insights
in the development of participatory exercises.

Like most human rights education manuals, Human Rights. YES! is designed to be
used as both areference and tool: easy to read, easy to use, easy to photocopy, easy to
relate to people’s real lives. Each part and chapter stands alone and may be read and
used independently; depending on the needs of the reader. Throughout the manual,
technical terms are printed in boldface type and defined in Annex 3, Glossary:.

The second edition of Human Rights. YES! is also distributed with a CD-ROM
and a passport-sized booklet. The CD-ROM contains electronic copies of the
manual in PDF and an accessible word document version. The CD-ROM also
contains a file of all the photos and images used in the manual for facilitators
to use during trainings as appropriate. Please note that to ensure accessibility
facilitators must describe any photo or image that they show during trainings.
The passport-sized booklet contains both full-text and abbreviated versions of
the CRPD for easy reference.

THE STRUCTURE OF HUMAN RIGHTS. YES!

Human Rights. YES! is unique in that it is written and designed for use by a diverse
audience, taking into account the accessibility needs of persons with disabilities.
However, adaptation for specific learners is recommended throughout the text.
Facilitators should be aware of the needs of any particular audience and adapt
the physical environment, activities, and all means of communication to make
everyone’s full participation possible. For more information on facilitation, see
Part 4, Facilitating Human Rights Learning.

Part 1, Understanding the Human Rights of Persons with Disabilities,
sets out some basic principles for thinking about human rights and disability.
It provides a review of who is responsible for human rights and introduces the
content of the CRPD. It also summarizes common attitudes and perceptions
about disability that may create barriers to the realization of human rights and
explores the way in which disability issues have been defined and researched. It
concludes by setting forth a rights-based approach to disability and making the
links between disability, human rights, and effective advocacy.

Part 2, The Convention on the Rights of Persons with Disabilities, provides a
comprehensive overview of the human rights set forth in the CRPD in seventeen
chapters. Each chapter considers human rights set forth in the CRPD, providing an
accessible explanation of each right. Illustrative examples of advocacy strategies,
helpful facts, and other topical information are also provided. Each chapter
concludes with a short list of useful additional resources on the topics covered.
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Part 3, Advocacy! Taking Action for the Human Rights of Persons with
Disabilities, approaches advocacy at both the grassroots and the international
levels. Section 1 explains the essentials of effective human rights advocacy and
offers step-by-step advice for developing, articulating, and implementing an
advocacy action plan. It provides advocacy planning templates as well as inspiring
examples of how persons with disabilities are taking action for their human rights.

Section 2 explains in detail how human rights treaty bodies monitor the
implementation of treaties. It describes the functions of the CRPD Committee

and the ways in which advocates can interact with this process, especially through
the Optional Protocol to the CRPD.

Part 4, Learning about Human Rights, offers participatory exercises to
complement the content of Parts 1, 2, and 3. These exercises help people
consolidate their understanding, articulate the issues in their own words and
contexts, and think constructively about how to take action. This section also sets
out principles for interactive learning, facilitation, and planning workshops.

The Annexes contain a variety of useful resources:

* Annex 1, Human Rights Documents: Full text, plain-language text,
and summaries of the Universal Declaration of Human Rights and the
Convention on the Rights of Persons with Disabilities and a list of other key
human rights instruments.

* Annex 2, General Resources: A list of significant printed, electronic, and
other materials.

* Annex 3, Glossary: Definitions of human rights terms used in the text.

* Annex 4, Topic Index: A list of the principal subjects covered in the book.
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ADA
CAT

CEDAW
CERD
CRC
CRPD
DPO
ECHR

ICCPR
ICESCR
ILO
NGO
OHCHR
UDHR
WHO

ABBREVIATIONS USED IN HUMAN RIGHTS. YES!

Americans with Disabilities Act

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

Convention on the Elimination of All Forms of Discrimination against Women
International Convention on the Elimination of Racial Discrimination
Convention on the Rights of the Child

Convention on the Rights of Persons with Disabilities

Disabled people’s organization

European Convention for the Protection of Human Rights and Fundamental
Freedoms

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Labour Organization

Non-governmental organization

Office of the High Commissioner for Human Rights

Universal Declaration of Human Rights

‘World Health Organization
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PART I:
UNDERSTANDING THE HUMAN RIGHTS OF
PERSONS WITH DISABILITIES






OBJECTIVES

The information contained in Part I will prepare participants to use this manual
effectively by developing a fundamental understanding of the following;:

* Basic human rights concepts;

The international human rights framework, including basic information
about principal human rights documents;

The Convention on the Rights of Persons with Disabilities (CRPD),
including its purpose, structure, and key concepts;

The challenges and barriers persons with disabilities commonly face in
claiming their human rights; and

How and why to express issues and frame advocacy strategies in human
rights terms.

INTRODUCTION TO THE HUMAN RIGHTS

OF PERSONS WITH DISABILITIES

According to the latest statistics provided by the World Health Organization
(WHO) and the World Bank, one billion individuals in the world today live with
disabilities. All persons with disabilities have the same human rights as all other
persons. However, for a number of reasons, they often face social, legal, and
practical barriers in claiming their human rights on an equal basis with others.
These reasons commonly stem from misperceptions, negative attitudes, myths,
and stereotypes about disability.

The adoption of the CRPD provides new entry points into human rights advocacy
and the broader human rights movement for advocates with disabilities and
their representative organizations. A human rights-based approach to disability
challenges outmoded understandings of disability as belonging to medical
or charitable spheres of action. The CRPD offers opportunities not only for
disability rights advocates to press their claims in human rights terms in respect of
civil, political, economic, social, and cultural rights, but potentially carves out new
space for advocacy in other parts of the human rights movement. In strengthening
human rights protections for persons with disabilities, the human rights of all
persons is made stronger.

UNDERSTANDING THE HUMAN RIGHTS OF PERSONS WITH DISABILITIES 3



NEGATIVE MYTHS AND STEREOTYPES ABOUT PERSONS WITH DISABILITIES

GETTING STARTED: THINKING ABOUT HUMAN RIGHTS

To provide a foundation for examining the human rights of persons with
disabilities, this section begins by examining fundamental human rights principles
and the general human rights framework. The sections that follow examine
human rights in the context of disability.

WHAT ARE HUMAN RIGHTS?

Human rights are based on human needs. They assert that every person is equally
entitled not only to life, but to a life of dignity. Human rights also recognize that
certain basic conditions and resources are necessary to live a dignified life.

Human rights have essential qualities that make them different from other ideas
or principles. Human Rights are:

Universal: Human rights apply to every person in the world, regardless of
their race, colour, sex, ethnic or social origin, religion, language, nationality,
age, sexual orientation, disability, or other status. They apply equally and
without discrimination to each and every person. The only requirement for
having human rights is to be human.

Inherent: Human rights are a natural part of who you are. The text of Article 1
of the Universal Declaration of Human Rights (UDHR) begins: “All human
beings are born free and equal in dignity and rights.”

4 PART1 HUMAN RIGHTS. YES!



Inalienable: Human rights automatically belong to each human being. They
do not need to be given to persons by their government or any other authority,
nor can they be taken away. Nobody can tell you that you do not have these
rights. Even if your rights are violated or you are prevented from claiming your
human rights, you are still entitled to these rights.

Human rights relate to one another in important ways. They are:
Indivisible: Human rights cannot be separated from each other;
Interdependent: Human rights cannot be fully realized without each other; and
Interrelated: Human rights affect each other.

In simple terms, human rights all work together and we need them all. For example,
a person’s ability to exercise the right to vote can be affected by the rights to
education, freedom of opinion and information, or even an adequate standard of
living. A government cannot pick and choose which rights it will uphold for the
persons who live in that country. Each right is necessary and affects the others.

HUMAN RIGHTS INSTRUMENTS

Human rights are outlined in a variety of international human rights documents,
(sometimes called instruments) some of which are legally binding and others
that provide important guidelines but are not considered international law: This
section looks at the overall human rights framework.

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Universal Declaration of Human Rights (UDHR) was adopted by the
United Nations in 1948. Many other documents have since been developed to
provide more specific details about human rights; however, they are all based on
the fundamental human rights principles laid out in the UDHR. The full text of
the UDHR, as well as a plain-language version, may be found in Annex 1. The
tollowing page contains the official abbreviated version of the UDHR, which lists
the key concept of each article in the Declaration.
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THE UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR)

(Official Abbreviated Version)

Article 1 Right to Equality

Article 2 Freedom from Discrimination

Article 3 Right to Life, Liberty, and Personal Security

Article 4 Freedom from Slavery

Article 5 Freedom from Torture and Degrading Treatment

Article 6 Right to Recognition as a Person before the Law

Article 7 Right to Equality before the Law

Article 8 Right to Remedy by Competent Tribunal

Article 9 Freedom from Arbitrary Arrest and Exile

Article 10 Right to Fair Public Hearing

Article 11 Right to be Considered Innocent until Proven Guilty

Article 12 Freedom from Interference with Privacy, Family, Home and Correspondence
Article 13 Right to Free Movement in and out of the Country, Home and Correspondence
Article 14 Right to Asylum in other Countries from Persecution

Article 15 Right to a Nationality and the Freedom to Change It

Article 16 Right to Marriage and Family

Article 17 Right to Own Property

Article 18 Freedom of Belief and Religion

Article 19 Freedom of Opinion and Information

Article 20 Right of Peaceful Assembly and Association

Article 21 Right to Participate in Government and in Free Elections
Article 22 Right to Social Security

Article 23 Right to Desirable Work and to Join Trade Unions

Article 24 Right to Rest and Leisure

Article 25 Right to Adequate Living Standard

Article 26 Right to Education

Article 27 Right to Participate in the Cultural Life of Community

Article 28 Right to a Social Order that Articulates this Document

Article 29 Community Duties Essential to Free and Full Development
Article 30 Freedom from State or Personal Interference in the above Rights
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INTERNATIONAL HUMAN RIGHTS CONVENTIONS

A convention (also known as a treaty) is a written agreement between States.
Conventions are often drafted by a working group appointed by the UN General
Assembly. Once the convention is drafted, it goes to the UN General Assembly
tfor adoption. The next step is for countries to sign and ratify it. By signing a
convention, a country is making a commitment to follow the principles in the
convention and to begin the ratification process, but the convention is not legally
binding on a country until it is ratified. Ratification is a process that takes place in
each country, whereby the legislative body of the government takes the necessary
steps to officially accept the convention as part of its national legal framework.
Once a country signs and ratifies a convention, it becomes a State Party to that
convention, meaning it has a legal obligation to uphold the rights the convention
defines. Each convention must be ratified by a particular number of countries
before it enters into force and becomes part of international law.

In the last sixty years, many human rights conventions have been developed that
elaborate on the human rights contained in the UDHR. Of these, nine instruments
are considered “core” human rights conventions: they cover a major human rights
issue and have a treaty-monitoring body that assesses and enforces how a State
meets its obligations to that treaty.

Two of these conventions are called covenants and address broad human
rights issues:

* The International Covenant on Civil and Political Rights ICCPR,
adopted 1966, entered into force 1976). It is monitored by the Human
Rights Committee.

* The International Covenant on Economic, Social and Cultural Rights
(ICESCR, adopted 1966, entered into force 1976). It is monitored by the
Committee on Economic, Social and Cultural Rights (CESCR).

The two Covenants and the UDHR combine to create a trio of documents known
as the International Bill of Rights.

An additional seven UN human rights conventions address either thematic issues
or particular populations.” Each of these conventions is monitored by a treaty
body, acommittee of appointed experts who receive reports on how States Parties
are implementing the convention and investigate violations of rights guaranteed
by the convention.

' See Annex 1 for internet addresses for these documents.
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THE HUMAN RIGHTS FRAMEWORK

ENTERED
INTO FORCE

INSTRUMENT

The core human rights conventions form an interdependent human rights
framework. It is useful to be familiar with them and to know which of these your
country has ratified and is therefore legally obligated to enforce and implement.

REGIONAL HUMAN RIGHTS CONVENTIONS

In addition to the UN human rights framework, which applies globally, some
regional institutions have developed human rights instruments specifically for the
countries in their region. These include:

* The African Charter on Human and Peoples’ Rights, developed by the
Organization of African Unity (now the African Union), 1986;

* The European Convention for the Protection of Human Rights and
Fundamental Freedoms, developed by the Council of Europe, 1953; and

* The Inter-American Convention on Human Rights, developed by the Inter-
American Commission on Human Rights, 1978.

While the Asia-Pacific region does not have a regional human rights system, the
Association of Southeast Asian Nations (ASEAN) adopted in 2007 the ASEAN
Charter, which sets forth the legal and institutional framework for ASEAN and
calls on ASEAN Member States to adhere to “the principles of democracy, the
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rule of law and good governance, respect for and protection of human rights
and fundamental freedoms.” Although the ASEAN Charter is not a human
rights convention, it is noteworthy as it calls for the creation of the ASEAN
Intergovernmental Commission on Human Rights (AICHR). Under Article 4® of
AICHR’s Terms of Reference, the Commission is required “to develop an ASEAN
Human Rights Declaration (AHRD) with a view to establishing a framework
for human rights cooperation through various ASEAN conventions and other
instruments dealing with human rights.” The forthcoming ASEAN Human
Rights Declaration will be adopted in the summer of 2012. Similarly, while the
Arab region does not have a human rights system, the League of Arab States has
addressed human rights within the context of its work, for example, adopting the
Arab Charter on Human Rights in 1994.

WHO IS RESPONSIBLE FOR HUMAN RIGHTS?

Governments: Governments are the primary actors with responsibility for
respecting, protecting, and fulfilling human rights. Governments must ensure
that political and legal systems are structured to uphold human rights through
laws, policies, and programs, and that they operate effectively. In some cases,
international conventions and treaties are the main source of a State’s legal
obligations with respect to human rights. However, in many countries, national
constitutions, bills of rights, and legal frameworks have been developed or
amended specifically to reflect universal human rights principles and standards
in international law; providing a double layer of protection and reinforcement of
these principles on the national level.

Governments have a legal obligation to respect, protect, and fulfil human rights.

RESPECTING, PROTECTING, AND FULFILLING HUMAN RIGHTS

Respect: The obligation to “respect” human rights means that States must not interfere with the
exercise and enjoyment of the rights of persons with disabilities. They must refrain from any action
that violates human rights. They must also eliminate laws, policies, and practices that are contrary
to human rights.

Protect: The obligation to “protect” human rights means that the State is required to protect
everyone, including persons with disabilities, against abuses by non-State actors, such as individuals,
businesses, institutions, or other private organizations.

Fulfil: The obligation to “fulfil” human rights means that States must take positive action to ensure
that everyone, including persons with disabilities, can exercise their human rights. They must
adopt laws and policies that promote human rights. They must develop programs and take other
measures to implement these rights. They must allocate the necessary resources to enforce laws
and fund programmatic efforts.

* Association of Southeast Asian Nations [ASEAN], Charter (preamble), November 2007:
http://www.aseansec.org/21069.pdf
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Although only governments have the official legal responsibility for respecting,
protecting, and fulfilling human rights under international human rights law,
human rights are znot their exclusive responsibility. Human rights represent
more than legal requirements; they signify a moral code of conduct designed to
promote human dignity, understanding, equality, fairness, and many other values
and principles essential to just and peaceful societies. In addition to governments,
a wide range of other actors have important roles to play in the promotion and
implementation of human rights, including individuals, civil society organizations
such as disabled people’s organizations (DPOs), inter-governmental
organizations, such as the United Nations, and the private sector, such as small
businesses or multinational corporations.

Individuals: Each person must know and understand their human rights in order
to be able to claim them, defend them, and hold themselves, as well as other
persons, their governments, and societies, accountable for the actions that affect
them. Because human rights are common to all persons, even an effort by a single
individual to assert his or her human rights represents an important initiative on
behalf of every person. Likewise, the actions of an individual that violate somebody
else’s human rights represent a threat to everyone’s human rights.

Civil Society Organizations: Civilsociety organizations, includingwomen’s rights
organizations, disabled people’s organizations, and human rights organizations,
have a crucial role to play in promoting, assisting in implementation, and
monitoring human rights obligations. In many instances civil society organizations
are given informal as well as formal roles in monitoring human rights conventions.
They may participate in meetings of States Parties, undertake independent
monitoring of State conduct, or make formal complaints alleging violations of
treaty obligations to treaty monitoring committees.

The Private Sector: Members of society interact with the private sector every day,
especially in countries with free-market economies. Private sector actors include:
employers large and small, providers of goods and services, entertainers, and
builders of houses, banks, and even government buildings. Individuals depend on
the private sector for many things. While private sector actors are often required
to adhere to certain laws and standards that uphold human rights, it is impossible
for governments to oversee every aspect of how the private sector operates.
Businesses, organizations, and other private sector players must make their own
commitment to ensuring that their practices do not violate human rights but, in
fact, support and promote them.
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UNDERSTANDING DISABILITY

Although persons with disabilities are entitled to the human rights described
above, they very often face serious discrimination based on attitudes, perceptions,
misunderstandings, and lack of awareness. For example, the misconception that
persons with disabilities cannot be productive members of the workforce may
lead employers to discriminate against job applicants who have disabilities, even
if they are highly qualified to perform the work. Or it might mean that buildings
or facilities where jobs are located are not constructed in a way that persons with
physical disabilities can access them.

Such limitations can affect other population groups as well. For example, in
some societies, attitudes toward women prohibit them from owning property
or participating in public life. Members of racial or ethnic minorities are often
torbidden to speak their own language or practice their religion. A person with a
disability who also belongs to another group that experiences discrimination may
face multiple layers of discrimination and barriers to realizing her human rights
(for example, a woman with a disability who belongs to an ethnic minority).

In addition to attitudes and perception coming from external sources, each
individual’s attitude directly affects how he or she exercises human rights. A
person who believes a disability makes her or him somehow different in respect
to human rights will claim — or not claim — those rights very differently:.

WAYS OF APPROACHING DISABILITY ISSUES

Disability has traditionally been conceptualized as a medical, welfare, or charity
issue. These perspectives have in many ways contributed to stigmatization and
discrimination against persons with disabilities. They have also served as the
basis for the adoption of often highly discriminatory and paternalistic policy and
legal frameworks that have excluded persons with disabilities from participation
in decision-making and separated them from others in segregated schools, long-
term care institutions, and sheltered workshops for employment. Where persons
with disabilities are unable to participate fully in the life of the community, the
result is social isolation and human rights infringement.

Advocates for the rights of persons with disabilities need to be aware of both
traditional and contemporary understandings of disability:.
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The Medical Model of Disability: The “medical model of disability” refers to an
understanding of disability as a narrow; medical problem that needs to be “fixed”
or an illness that needs to be “cured.” This perspective implies that a person
with a disability is somehow “broken” or “sick” and requires fixing or healing.
While persons with disabilities require medical care like other persons, defining
disability simply as a medical problem that needs a medical solution ignores the
many barriers that prevent persons with disabilities from full participation in
society. Many of these barriers are created by society and cannot be “fixed” or
“cured” by doctors. It is problematic to view disability only through the medical
model because it allows individuals, societies, and governments to avoid the
responsibility of addressing the human rights obstacles that exist in the social and
physical environment.

The Charity Model of Disability: This conception of disability regards persons
with disabilities as objects of pity and charity, helpless dependents who are unable
to live independently. As passive recipients of social welfare, they are viewed as a
burden on family and society instead of contributing members in their community.
Such approaches have long dominated legislative frameworks and policy and
continue to foster negative attitudes towards persons with disabilities.

The medical and charity models are narrow perspectives that do not reflect a
comprehensive understanding of persons with disabilities as holders of rights
and as active participants in their communities. It is for this reason that disability
advocates, disability rights scholars, and others have worked to develop other
models and approaches to disability issues.

The Social Model of Disability: An alternative way of understanding disability
is through a social and contextual perspective, often referred to as the “social
model of disability.” This model focuses on eliminating the barriers created
by the social and physical environment that inhibit the ability of persons with
disabilities to exercise their human rights. This includes, for instance, promoting
positive attitudes and perceptions, modifying the built environment, providing
information in accessible formats, interacting with individuals with disabilities in
appropriate ways, and making sure that laws and policies support the exercise of
tull participation and non-discrimination.

The social model recognizes the various ways in which the social environment
creates barriers for persons with disabilities and impacts their enjoyment of their
human rights. For example, where a person who uses a wheelchair is confronted
by a staircase, the result is a disability: it is the interaction between the fact that
the person is using a wheelchair and the inaccessibility of the staircase. When
a building has a ramp, persons who use wheelchairs and others can enter the
building without any distinction between persons with or without disabilities. In
the same way, if a child with autism is confronted by negative attitudes among
teachers that the child cannot learn or is not intelligent, these attitudes operate as
abarrier to the child receiving an education: the interaction between the cognitive
functioning of the child and the negative attitudes of teachers is the disability.
Another example to consider is persons who are blind accessing information on
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the internet. When society ensures that websites are fully accessible to screen-
reading technology, a person who is blind can access all the information on the
website, but when a website is not accessible to that technology, then that person
experiences the social impact of disability.

A social model perspective understands that there is a need to break down
these barriers in society and to address not only the medical and rehabilitation
needs of persons with disabilities, but all of their needs and the fulfilment of all
of their human rights. The social model approach to disability creates a broad
awareness of the many types of barriers that exclude persons with disabilities
from participating in society. Once there is awareness and appreciation of these
barriers, identifying and correcting human rights problems that impact persons
with disabilities becomes much easier.

Disability as a natural part of human diversity: Everyone is different,
whether that difference relates to colour, gender, ethnicity, size, shape, or other
characteristics. A disability is no different. It may limit a person’s mobility or their
ability to hear, see, taste, or smell. A psychosocial disability or intellectual disability
may affect the way persons think, feel, or process information. Regardless of its
characteristics, disability neither subtracts from nor adds to a person’s humanity,
value, or rights. It is simply a feature of a person.
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THE IMPLICATIONS OF THE SOCIAL MODEL FOR LANGUAGE
AND TERMINOLOGY

Under the social model, disability is not inherent in the person, but rather is part
of an individual’s interaction with society, and therefore society should not define
someone by their disability. As part of the shift to the social model, it is important
to avoid defining people by any single characteristic such as a disability. Disability
advocates often emphasize the importance of referring to persons with disabilities
first as a person. Using “person-first language” ensures that we refer first to the
person, not their disability, when speaking about persons with disabilities.

Other advocates stress that person-first language is important because it avoids
placing a label on a person with a disability and does not emphasize someone’s
disability instead of their ability. For example, the term “disabled person” is often
thought to label a person and makes their defining characteristic their disability.
When it is converted to “person with a disability” the message is that someone is
a person before pointing out they have a disability. Additionally, terms like “blind
person,” “deaf person,” or “intellectually disabled person” label people and focus
on the fact that someone may or may not have a disability rather than the fact that
they are equal members of society:.

The CRPD utilizes person-first language throughout (for example, the full title
of the CRPD, the Convention on the Rights of Persons with Disabilities; Article 6,
Women with disabilities; Article 7, Children with disabilities; and Article 34, Committee
on the Rights of persons with disabilities). Thus it is important for disability advocates
to understand this concept and consistently utilize it in their work.

Many people think it is difficult to use person-first language systemically, but the
following list provides a few examples of how person-first language can be applied
in all situations:

* Children with disabilities

*  Women with disabilities

* Voters with disabilities

* Employees with disabilities

* Prisoners with disabilities

*  Members of Parliament with disabilities
* Persons who are blind

*  Persons who are deaf

*  Persons with intellectual disabilities

* Persons with mobility impairments

*  Persons with psychosocial disabilities

* Persons with learning disabilities
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NEW YORK STATE’S PERSON FIRST BILL

Many domestic laws have incorporated person-first language. In 2007, New York State adopted
the Person First bill, which among other things, requires the use of person-first language when
describing or referring to persons with disabilities in all new and revised statutes, local laws,
ordinances, charters or regulations, legal documents, and any publication released by the state.
Language such as “the mentally ill,” “the epileptics,””confined to a wheel chair,” or “suffering from
multiple sclerosis,” must be replaced with person-first language such as “individuals with mental

RN {3

illness,” “individuals with epilepsy,” and “individuals with disabilities.”

Source: Sheila M. Carrey, “Governor Spitzer Signs Person First Legislation,” New York State E-Bulletin, Developmental Disabilities
Planning Council (August 2007): http://ebulletin.us/archive/2007/september/o9_o7_spitzer_signs_per_first_leg.php

Although it is important for advocates to understand the concept of person-first
language, it is also important to note that some persons with disabilities prefer
to identify their disability first. For example, many persons with autism refer to
themselves as “autistic persons” because they believe autism is an important and
inherent part of who they are, and they want to make that clear to society. Of
course, persons with disabilities have the right to identify as they wish, but in
thinking about person-first language, the point is to prevent society from labelling
or putting persons with disabilities in certain categories based on their disability.

DISABILITY AS A HUMAN RIGHTS ISSUE

The social model of disability, which focuses on the responsibility of governments
and society to ensure access, inclusion, and participation, sets the stage for
the adoption of a human rights-based approach to disability and empowered
disability rights advocacy. While the social model of disability and the human
rights approach are often assumed to be one and the same, this is not the case.
Rather, a social model perspective shifts the focus away from individual deficit
and brings into focus the many barriers in society that inhibit the participation of
persons with disabilities. Once reconfigured in this way through the social model
understanding, a rights-based approach to disability becomes possible. The rights-
based approach:

* Identifies persons with disabilities as rights holders and subjects of human
rights law on an equal basis with all persons;

* Recognizes and respects a person’s disability as an element of natural human
diversity, on the same basis as race or gender, and addresses the disability-
specific prejudices, attitudes, and other barriers to the enjoyment of human
rights; and

* Places the responsibility on society and governments for ensuring that the
political, legal, social, and physical environments support the human rights
and full inclusion and participation of persons with disabilities.
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The UN Office of the High Commissioner for Human Rights (OHCHR) has
provided a helpful analysis of the rights-based approach, stressing the following

elements:

First, a human rights approach asks what are the long-term or underlying reasons
why a particular group within society is vulnerable, marginalized, or experiences
discrimination.

Second, a human rights approach provides strategies based on international
human rights law to address these root causes of discrimination.

Drawing on the OHCHR framework, the following ideas capture a rights-based
approach to disability:

Empowerment: A human rights approach to disability aims to empower
persons with disabilities to make their own choices, to advocate for themselves,
and to exercise control over their lives.

Enforceability and Remedies: A human rights approach to disability means
that persons with disabilities should be able to enforce their rights at the
national and international levels.

Indivisibility: A rights-based approach to disability must protect the civil
and political rights, as well as the economic, social, and cultural rights of
persons with disabilities.

Participation: A human rights approach to disabilities says that persons
with disabilities must be consulted and participate in the process of making
decisions that affect their lives.>

Barriers to exercising human rights can stem from attitudes, prejudice, a practical
issue, a legal obstacle, or a combination of factors, but a disability itself does not
affect or limit a person’s entitlement to human rights in any way. Defining persons
with disabilities first and foremost as rights holders and subjects of human rights
law on an equal basis with others is a powerful approach to changing perceptions
and attitudes, as well as providing a system for ensuring the human rights of
persons with disabilities. A human rights approach identifies minimum legal
standards necessary for persons with disabilities to participate freely in society:
It holds certain actors, such as government and the private sector, responsible for
respecting those standards and requires that individuals have access to justice in
cases where those standards are not respected.

3 Office of the High Commissioner for Human Rights, “Human Rights and Poverty Reduction: A
Conceptual Framework,” (2004): http://wwwz2.ohchr.org/english/issues/poverty/docs/povertyE.pdf
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CONVENTION ON THE RIGHTS OF PERSONS
WITH DISABILITIES

Persons with disabilities have long fought to have their human rights formally
recognized in human rights law. In 2006, the United Nations General Assembly
adopted the Convention on the Rights of Persons with Disabilities (CRPD),
the first international convention that specifically addresses the human rights of
persons with disabilities.

From the first meeting to draft this Convention, members of the global disability
rights movement insisted that persons with disabilities be included in deciding
what it should say. The disability community was able to exercise a greater level of
participation and influence in the drafting of the CRPD than any other specific
group has everbeen able to achieve ina UN human rights treaty process. As aresult,
the CRPD covers the full spectrum of human rights of persons with disabilities
and takes much stronger positions than it would have if governments alone had
drafted it. In addition, disability organizations, individuals with disabilities,
governments, and the United Nations forged important relationships during this
drafting process.

Now that the human rights of persons with disabilities have been recognized in
international law through the CRPD, the next step is for persons with disabilities
in all countries to continue to advocate and work with their governments to
ensure that the Convention is ratified and/or implemented. Every person who
advocates for their rights under this Convention becomes an important member
of the global disability rights movement!

CROSS-CUTTING ARTICLES IN THE CRPD

All human rights are indivisible, interdependent, and interrelated, and all
of the articles in the CRPD are important and relate closely to one another.
However, certain articles are fundamentally cross-cutting and have a broad
impact on all other articles. Sometimes referred to as articles of general application,
these articles are therefore placed at the beginning of the Convention to
reinforce their importance. Article 3, General principles, and Article 4, General
obligations, which are discussed above, clearly fall into this category. The other
CRPD articles of general application are:

» Article §, Equality and non-discrimination
* Article 6, Women with disabilities

* Article 7, Children with disabilities

* Article 8, Awareness-raising

* Article 9, Accessibility
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Developing a familiarity with all of the rights included in the CRPD will help
develop an understanding of how Articles 3-9, the cross-cutting articles,
interrelate and help inform obligations throughout the Convention.

SPECIFIC RIGHTS IN THE CRPD

The CRPD addresses areas of human rights in which persons with disabilities
either have specific requirements that may not apply in other contexts, or in
which persons with disabilities have traditionally experienced unique types of
discrimination and human rights violations. While these articles do not create
any new rights, they explain rights in the level of detail required for States to
understand their responsibilities and in many cases do articulate new specific
obligations or measures not previously included in international law
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CRPD ARTICLE 3, GENERAL PRINCIPLES

PURPOSE OF THE CRPD

The purpose of the CRPD is set out in Article 1, Purpose. It states that the
purpose of the Convention is to:

... promote, protect and ensure the full and equal enjoyment of all human rights
and fundamental freedoms by all persons with disabilities, and to promote
respect for their inherent dignity.

Article 1 therefore makes clear that persons with disabilities are entitled to the
same human rights as all other persons.

GENERAL PRINCIPLES IN THE CRPD

One important feature of the CRPD is the inclusion of a provision that sets forth
its general principles. Set out in Article 3, General principles, they are intended to
provide guidance for understanding and interpreting the CRPD.

The principles of the present Convention shall be:

a.

o

R om0

Respect for inherent dignity, individual autonomy including the freedom to make one’s own
choices, and independence of persons;

Non-discrimination;

Full and effective participation and inclusion in society;

Respect for difference and acceptance of persons with disabilities as part of human diversity
and humanity;

Equality of opportunity;
Accessibility;
Equality between men and women;

Respect for the evolving capacities of children with disabilities and respect for the right of
children with disabilities to preserve their identities.

All of the general principles in Article 3 of the CRPD are important and should
serve as the foundation for development of laws, policies, and practices that have
an impact on the lives of persons with disabilities. In addition, the interpretation
of all of the rights in the CRPD, as well as its monitoring and implementation
measures, must take into account the principles set forth in Article 3. The
following examples demonstrate the important connection between the general
principles of the CRPD and the rest of its provisions:

Dignity, Autonomy, and Choice: The implementation of CRPD Article 25,
Health, on the highest attainable standard of health, must reflect principles
of dignity, respect, choice of medical services, and facilitate the autonomy of
persons with disabilities.
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Non-discrimination: In implementing the right to an adequate standard of
living in CRPD Article 28, Adequate standard of living and social protection,
persons with disabilities may not be barred from public housing on the basis

of disability:.

Participation and Inclusion: In implementing the right to linguistic identity
of persons with disability in CRPD Article 30, Participation in cultural life,
recreation, leisure and sport, it is essential to include persons with disabilities,
for example, in formulating policies regarding sign language.

Respect for Difference: In implementing CRPD Article 8§, Awareness-
raising, disability awareness campaigns may emphasize pride in and respect
tor difference as a natural part of human diversity.

Equality of Opportunity: In developing employment legislation to
implement CRPD Article 27, Work and employment, measures to ensure
equality of opportunity must be provided, for example, provisions to ensure
that recruitment processes are truly open to applicants with disabilities.

Accessibility: In planning for an election process under CRPD Article 29,
Participation in political and public life, measures must be undertaken to
ensure accessibility to voting materials for persons with disabilities.

Equality Between Men and Women: In monitoring the right of women
with disabilities to access justice under CRPD Article 13, Access to justice, it
is important to appreciate that women experience barriers to justice that are
often different from those of men.

Respect for the Evolving Capacities of Children: In implementing CRPD
Article 26, Habilitation and rehabilitation, respect for the evolving capacities
of children with disabilities will require, among other things, opportunities
for children with disabilities to articulate their own rehabilitation needs.

Many of the principles articulated in CRPD Article 3 are only implicit in the
substance of other core human rights conventions. In this sense, the CRPD makes
an important contribution to the development of human rights principles, for
example, in relation to the principles of accessibility, respect for difference, and
inclusion in society. It also expresses for the first time in a human rights convention
provisions on rehabilitation and the right to live independently in the community.

e
20 PART1 HUMAN RIGHTS. YES!



DEFINING DISABILITY

Disability is a complex concept, and as yet there is no definition of disability
that has achieved international consensus. Nevertheless, each person involved
in advocating for disability rights must be able to explain to others what group
of persons they are talking about when they refer to persons with disabilities.
How disability is defined and how the concept of disability is expressed strongly
impacts the understanding, attitude, and approach of others toward the human
rights of persons with disabilities.

The CRPD explains the concept of disability as follows in Article 1, Purpose:

Persons with disabilities include those who have long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers
may hinder their full and effective participation in society on an equal basis
with others.

WORLD REPORT ON DISABILITY

The World Report on Disability estimates that more than one billion persons live with a disability,
or about 15% of the global population. The World Report emphasizes that:

* The number of persons with disabilities is growing, due to the ageing global population and
the increase in chronic health conditions that are associated with disability (such as diabetes
and mental illness);

* Disability is diverse and the disability experience likewise varies;
* Disability disproportionately affects vulnerable populations or persons in situations of risk.

Source: World Health Organization & World Bank, “World Report on Disability” (2011): http://whglibdoc.who.int/
publications/2011/9789240685215_eng.pdf
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GENERAL OBLIGATIONS IN THE CRPD

Following Article 3, General principles, Article 4, General obligations, clearly
defines the specific actions governments must take to ensure that the rights
of persons with disabilities are respected, protected, and fulfilled. Many of the
general obligations in the CRPD are common to other human rights conventions.
However, the general obligations of States with respect to the rights of persons
with disabilities include certain unique requirements that are not mentioned
in other human rights instruments. These include such things as promoting
universal design for goods and services and undertaking research on accessible
technologies and assistive technologies. It is crucial to understand these principles
as foundational, overarching obligations that are applicable to every other subject
within the CRPD.

One objective of this comprehensive article on general obligations is to counteract
the historic failure of States to truly understand their obligations to persons
with disabilities as fundamental human rights obligations. States have tended
to view these responsibilities as representing exceptional treatment or special
social measures, not as essential requirements under human rights law. Clearly
expressing them as general obligations in the Convention is an important step
toward reversing this flawed perspective.

NON-DISCRIMINATION AND EQUALITY IN THE CRPD

The prohibition against disability discrimination is cross-cutting and applies
across all of the CRPD. Thus, each article concerns both protection from
discrimination and the promotion of conditions required to achieve equality for
persons with disabilities.

Equality and non-discrimination in the CRPD consist of two fundamental and
related components. First, the CRPD requires the protection of equality through
the prohibition of discrimination in law and in fact. In other words, States must
take action to prohibit both direct and indirect discrimination, meaning acts of
discrimination that have either the purpose or the effect of denying persons with
disabilities the exercise of their human rights. This includes denying reasonable
accommodation to persons with disabilities where it is needed. Second, the
CRPD requires the promotion of equality through measures aimed at addressing
inherent disadvantages and discrimination within society. This includes the
introduction of specific measures to support persons with disabilities in order to
achieve equality, but also measures that address the conditions within society that
can lead to discrimination, such as training of health care professionals or teacher
training on accommodating students with disabilities.
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THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

* Recognizes non-discrimination as a core principle in Article 3, General principles;

* Requires the protection of all persons from discrimination and provides for equal and
effective legal protection against discrimination on all grounds, including the denial of
reasonable accommodation, in all fields of public and private life, in Article 5, Equality and
non-discrimination;

* Recognizes the need for specific measures to promote equality for persons with disabilities;

and

* Defines discrimination on the basis of disability in Article 2, Definitions.

PROGRESSIVE REALIZATION IN RELATION TO ECONOMIC,
SOCIAL, AND CULTURAL RIGHTS

While some aspects of implementing the CRPD, such as prohibiting disability
discrimination, are relatively cost-free, otherobligations do carry costimplications.
Like other human rights conventions, the CRPD recognizes this fact and uses
the principle of “progressive realization” for the implementation of economic,
social, and cultural rights set out in CRPD Article 4, General obligations. The
concept of progressive realization recognizes that States have different economic
capacities. It also acknowledges that full enjoyment of human rights cannot occur
over night and that some things take time to achieve. Progressive realization
therefore allows States to take steps to the maximum extent possible with regard
to their available resources. This does not mean that implementation can be
delayed, however; it means that implementation can occur over time based on
available resources. In implementing economic, social, and cultural rights, such as
the right to education, the right to health or the right to work, the following must
be taken into consideration:

» States must take immediate action to advance the realization of economic,
social, and cultural rights over time. Thus, they may not ignore their
obligations or do nothing by claiming that they have no resources.

* Many obligations in the CRPD may be implemented at little to no cost and
thus should be respected immediately (for example, repealing discriminatory
law is cost free).

*  Where obligations do have cost implications, States must develop a plan
that sets out what can be achieved immediately and what can be achieved
gradually over time.

* There should be no retrogressive steps: in other words, once improvements
in disability rights have been achieved, the State should maintain funding at
that level and should not allow it to diminish.
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MONITORING AND IMPLEMENTING THE CRPD

The CRPD sets out international human rights standards for persons with
disabilities that,like other core humanrights conventions, require both nationaland
international monitoring, as well as implementation measures. Article 33, National
implementation and monitoring, addresses national monitoring and requires
States to set up focal points in government in order to monitor implementation
of the CRPD and also requires some type of independent monitoring mechanism,
which usually takes the form of an independent national human rights institution.
Article 33 also recognizes the important role of civil society, in particular persons
with disabilities and their representative organizations, in the national monitoring
and implementation process.

International monitoring is achieved through both the Committee on the Rights
of Persons with Disabilities (CRPD Committee) and a periodic meeting at the
Conference of States Parties to the CRPD (COSP). The CRPD Committee is
responsible for reviewing mandatory reports that all States Parties must submit
on how they are implementing the CRPD. In addition, the Optional Protocol to
the CRPD provides a means for individuals to complain when their rights are not
respected and for an independent international committee of experts, the CRPD
Committee, to undertake inquiries into serious rights abuses. Monitoring and
implementing the CRPD is discussed more fully in Part 3, Section 2.

REGIONAL DISABILITY RIGHTS CONVENTIONS

The only regional institution with a disability-specific convention is the Inter-
American Commission on Human Rights, which developed the Inter-American
Convention on the Elimination of All Forms of Discrimination Against
Persons with Disabilities in 1999. In some instances, regional institutions
have adopted optional protocols, treaties that modify another treaty, to existing
conventions or have developed non-binding resolutions, recommendations, and/
or plans that address disability rights. In some cases, persons with disabilities are
specifically mentioned in the general regional human rights instruments, such
as the Revised European Social Charter. Discussions are currently underway
regarding the development of a disability rights convention for Africa.
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KEY NON-BINDING INSTRUMENTS ON DISABILITY

While the CRPD is the first global legally binding international convention
addressing the rights of persons with disabilities, there are important non-binding
documents that lay out important principles and guidelines and that helped to
inspire some of the provisions of the CRPD. Such documents are described as
“non-binding” because they are not documents agreed upon by States to create
international law. Rather, they are principles or guidelines that may provide helpful
direction for States, but they do not create obligations under international law.

‘World Programme of Action Concerning Disabled Persons: The UN declared
1981 as the “International Year of Disabled Persons” (I'YDP) with the theme of full
equality and participation of persons with disabilities, as well as a call for plans of
action at the national, regional, and international levels. One important outcome
of the IYDP was the development by the UN of the World Programme of Action
Concerning Disabled Persons with the stated purpose “to promote effective
measures for prevention of disability, rehabilitation and the realization of the goals of
‘full participation’ of disabled persons in social life and development and of equality.”
To provide a timeframe for governments to implement the World Programme of
Action, the UN declared 1983-1992 the United Nations Decade of Disabled Persons.

UN Standard Rules on the Equalization of Opportunity for Persons with
Disabilities: Many persons believed that the World Programme of Action, although
valuable,would notachieve the results needed to ensure that the rights of personswith
disabilities were respected. In 1987, the UN convened a meeting to consider drafting
aconvention on disability rights; however, at that time there was not enough support
to move ahead. In 1990, the UN decided to develop another kind of instrument that
was not alegally binding treaty, but a statement of principles signifying a political and
moral commitment to equalizing opportunities for persons with disabilities. The
resulting UN Standard Rules on the Equalization of Opportunities for Persons
with Disabilities (Standard Rules), adopted in 1993, was the first international
instrument to recognize that the rights of persons with disabilities are greatly
affected by the legal, political, social, and physical environment. The Standard Rules
are still an important advocacy tool for the disability community, and many of its
principles served as a basis for drafting the CRPD.

The UN Principles for the Protection of Persons with Mental Illness and the
Improvement of Mental Health Care (The MI Principles): These principles
were developed in 1991 to establish minimum standards for practice in the mental
health field. The MI Principles have been used as ablueprint for the development of
mental healthlegislation in many countries. Theyinclude some important concepts,
such as the right to live in the community. At the same time, the terminology used
in the MI Principles is outdated and offensive from the perspective of disability
rights advocacy, for instance it refers to “patients,” and some of its provisions
appear to limit the human rights of persons with mental disabilities, such as its
provisions on informed consent. For that reason, many advocates focus exclusively
on the CRPD, or where they do refer to the MI Principles, they are careful to
note their limitations. In any case, it is clear that the MI Principles should now be
interpreted in the light of and in a manner consistent with the CRPD.
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USEFUL HUMAN RIGHTS TERMS

Adoption: Usually refers to the initial diplomatic stage at which the official text of a treaty is
accepted (in the case of a UN treaty, by the General Assembly). After adoption a treaty must usually
be ratified by individual governments.

Article: A numbered section of a legal document, such as a treaty or declaration.

Committee on the Rights of Persons with Disabilities: The treaty body that monitors
implementation of the Convention on the Rights of Persons with Disabilities (CRPD Committee).

Convention: Binding agreement between governments; used synonymously with treaty and
covenant. Conventions are stronger than declarations because they are legally binding for States
that have ratified them.

Covenant: Binding agreement between states; used synonymously with convention and treaty. In
international human rights law there are only two covenants: The International Covenant on Civil
and Political Rights ICCPR) and the International Covenant on Economic, Social and Cultural
Rights ICESCR).

Declaration: Document stating agreed-upon standards but that is not legally binding. The UN
General Assembly often issues influential but legally non-binding declarations.

Entry into force: The process through which a treaty becomes fully binding on the states that
have ratified it. This happens when the minimum number of ratifications called for by the treaty
has been achieved.

Instrument: A formal, written official document, such as a treaty or declaration.

Non-binding: Describes a document, like a declaration, that carries no formal legal obligations.

Optional protocol: Separate treaty that provides States Parties to the parent treaty with the
opportunity to participate or “opt in” with regard to procedures set forth in the optional protocol
or additional obligations not found in the parent treaty:.

Ratify: Process by which the legislative body of a State confirms a government’s action in signing a
treaty; formal procedure by which a government becomes a State Party to a treaty.

Sign: In human rights, the first step in ratification of a treaty; to sign a declaration, convention, or
one of the two Covenants constitutes a promise to adhere to the principles in the document and to
honour its spirit.

State Party: (Plural: States Parties): A country that has ratified a treaty and is therefore bound to
conform to its provisions.

Treaty: Formal agreement between States that defines and modifies their mutual duties and
obligations; used synonymously with convention.

Treaty body: A group established in a treaty to supervise and monitor how States Parties comply
with their treaty obligations. The treaty body for the CRPD is the Committee on the Rights of
Persons with Disabilities.
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HUMAN RIGHTS ADVOCACY

Every person is entitled to claim her or his human rights and to demand that
they be protected, respected, and fulfilled. When you advocate in human rights
terms and use the human rights framework to support your advocacy, no one can
challenge that you are asking for special treatment or something undeserved. All
stakeholders have a role to play to see that the CRPD is fully implemented.

Human Rights.YES!was designed to supportyouin this effort. Part 1, Understanding
Disability asa Human Right, has provided a comprehensive introduction to human
rights principles, legal documents, and social attitudes related to disability. Part 4,
Facilitating Human Rights Learning, contains activities to facilitate assimilating
this information and applying it to your own life and community:.

Each of the 17 chapters of Part 2 examines in detail a specific topic related to
disability rights contained in the CRPD. They seek to equip disability advocates
with the knowledge they need to effect change in both national laws and policies,
aswell as in the social and cultural environments. Learning activities to accompany
each chapter are available in Part 4.

The first section of Part 3 offers specific training on advocacy strategies and
techniques, including defining advocacy objectives, developing advocacy action
plans, and measuring your advocacy success. Section 2 of Part 3 explains in detail
how the CRPD Committee monitors implementation of the Convention and the
ways in which advocates can interact with this process, especially through the
Optional Protocol to the CRPD.

The existence of human rights law does not make human rights a reality in people’s
lives. Positive attitudes and good intentions are not enough either. Without
individual efforts, a firm social and cultural commitment reinforced by group
action, and strong implementation and enforcement by governments, human
rights cannot be guaranteed.

USEFUL RESOURCES ON HUMAN RIGHTS
AND THE CRPD

HUMAN RIGHTS RESOURCES

* Office of the High Commissioner for Human Rights: http://www.ohchr.org/
EN/Pages/WelcomePage.aspx

> Official website of the Office of the High Commissioner for Human Rights.

*  United Nations: http://www.un.org/en/rights/
> Official United Nations website for human rights.

*  University of Minnesota Human Rights Library: http://wwwi.umn.edu/
humanrts/
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Extensive online collection of international human rights treaties, instruments,
general comments, recommendations, decisions, views of treaty bodies and
general and thematic human rights resources.

CRPD RESOURCES

* Committee on the Rights of Persons with Disabilities: http://www.ohchr.org/
en/hrbodies/crpd/pages/crpdindex.aspx

> Official website for the CRPD Committee.

* Conference of States Parties to the CRPD: http://www.un.org/disabilities/
default.asp?id=1433

> Official website for the Conference of States Parties.
* Rosemary Kayess & Phillip French, “Out of darkness into light? Introducing

the Convention on the Rights of Persons with Disabilities,” 8 Human Rights
Law, 2008.

> Excellent scholarly overview of the CRPD.
* Oliver Lewis, “The Expressive, Educational and Proactive Role of Human
Rights: An Analysis of the UN Convention on the Rights of Persons with

Disabilities in Rethinking Rights Based Mental Health Laws” (Bernadette
McSherry and Penelope Weller, eds., 2010).

> Analysis of the CRPD in the context of mental health laws.
* Janet E. Lord & Michael Ashley Stein, “The Domestic Incorporation of

Human Rights Law and the United Nations Convention on the Rights of
Persons with Disabilities,” 83 University of Washington Law Review 449, 2008.

> Detailed consideration of the CRPD and its implications for domestic law
* Gerard Quinn & Oddny Mjoll Arnardéttir eds., The UN Convention on the
Rights of Person with Disabilities: European and Scandinavian Perspectives (2000).

> Collection of scholarly essays on the CRPD by leading commentators.

*  United Nations Enable: http://www.un.org/disabilities/
> Official UN website on persons with disabilities.
e UN-DESA, OHCHR, IPU, “Handbook for Parliamentarians on the

Convention on the Rights of Persons with Disabilities and its Optional
Protocol”: http://www.un.org/disabilities/default.asp?id=248

> Introductory overview of the CRPD for legislators and others.
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CHAPTER 1: EQUALITY AND NON-DISCRIMINATION

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 5, Equality and non-discrimination

1. States Parties recognize that all persons are equal before and under the law and are entitled
without any discrimination to the equal protection and equal benefit of the law.

2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons
with disabilities equal and effective legal protection against discrimination on all grounds.

3. Inorder to promote equality and eliminate discrimination, States Parties shall take all
appropriate steps to ensure that reasonable accommodation is provided. Specific measures
which are necessary to accelerate or achieve de facto equality of persons with disabilities shall
not be considered discrimination under the terms of the present Convention.

Article 2, Definitions (excerpts)

“Discrimination on the basis of disability” means any distinction, exclusion or restriction on the basis
of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment
or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field. It includes all forms of discrimination,
including denial of reasonable accommodation.

Article 3, General principles

The principles of the present Convention shall be:

a. Respect for inherent dignity, individual autonomy including the freedom to make one’s
own choices, and independence of persons;

b. Non-discrimination;
c. Full and effective participation and inclusion in society;

d. Respect for difference and acceptance of persons with disabilities as part of human
diversity and humanity;

Equality of opportunity;

®

=,

Accessibility;

Equality between men and women;

= o

Respect for the evolving capacities of children with disabilities and respect for the right of
children with disabilities to preserve their identities.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right to equality and non-discrimination;

* Explain the importance of the right to equality and non-discrimination for
persons with disabilities;

* Understand the interrelationship between equality and non-discrimination
and other human rights;

* Identify ways in which the right to equality and non-discrimination of
persons with disabilities has been promoted or denied; and

* Understand the provisions related to equality and non-discrimination in the
Convention on the Rights of Persons with Disabilities (CRPD).

GETTING STARTED:THINKING ABOUT EQUALITY
AND NON-DISCRIMINATION

The terms equality and non-discrimination address some of the most fundamental
concepts in human rights, yet many persons use them without thinking about
what they really mean. Understanding equality and non-discrimination is essential
if these concepts are to be used effectively in human rights advocacy. Moreover, it
is important to understand how equality and non-discrimination operate within
the context of disability.

EQUALITY

In its simplest sense, the word equality may be defined as meaning “the same as,”
“equivalent,” “matching,” or “identical.” When applied to persons, however, the
term is not intended to mean that all persons are identical or exact copies of each
other, for that is clearly not the case! In a human rights context, equality is used to
mean that we are all the same in one fundamental way: regardless of our differences,
we all possess inherent worth. We are all equally entitled to human rights simply
because we are human and the qualities that make us unique and different do not
make us superior or inferior in regard to rights. When put into practice, the principle
of equality therefore requires every individual and the societies in which they live to
value and accommodate human difference, including difference based on disability.

A number of different approaches can be taken when thinking about and applying
the principle of equality. The first is often referred to as formal equality, and
can occur when laws or policies call for different groups of persons to be treated
the same, perhaps by prohibiting discrimination against a group. Although such
an approach seems logical and certainly has an important role to play, it is not
enough by itself to ensure that persons with disabilities or other groups can enjoy
true equality. Additional steps may need to be taken in order to account for the

.
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different circumstances that persons with disabilities face and to address the
artificial barriers to their inclusion that have been created by society. For example,
calling for persons with disabilities to be treated in the same way as other persons
will not be effective in removing physical, informational, communication, and
attitudinal barriers, nor will it help individuals who need differential treatment in
the form of specific disability accommodations.

Another approach to equality is what is often referred to as equality of
opportunity. This approach recognizes that persons may face limitations in their
lives resulting from factors and circumstances entirely outside of their control,
such as their race, gender, disability, or social status. These factors alone, and
in combination with attitudinal and other barriers, can make it impossible for
persons with disabilities to live as they wish and contribute to society as they might
want. Ensuring equality of opportunity therefore requires specific actions to be
taken to move beyond formal equality and ensure that persons with disabilities
can enjoy the same opportunities as other persons. Such actions might include
ensuring accessibility of transportation, combating stereotypes and attitudes that
lead to discrimination against persons with disabilities, and providing reasonable
accommodations in educational, employment, and other contexts.

The third approach can be referred to as “de facto equality,” “substantive
equality,” or “equality in fact.” This approach seeks to ensure equality of results
and not simply equality of opportunity, because declaring that persons are “equal”
is not usually enough to make them so. In other words, de facto equality sees each
person as equally entitled to full enjoyment of their human rights regardless of
their actual contributions or capacity to contribute to society.

Although a properly implemented “equality of opportunity approach” is typically
sufficient to ensure that most persons with disabilities are able to enjoy their
human rights as they wish, an additional commitment by the State to de facto
equality can be of great assistance in ensuring enjoyment of human rights by
persons with disabilities. For example, ensuring that persons with disabilities are
not discriminated against by employers may not be enough to ensure that persons
with disabilities enjoy the right to work if at the same time they are not otherwise
qualified for the jobs for which they apply. Thus, to ensure de facto equality in
employment settings, it may be necessary for States to provide specific measures
such as training opportunities for persons with disabilities so that they can more
readily compete against other job applicants.

It is perhaps easier to start thinking about what non-discrimination means by first
considering the meaning of discrimination. In its most basic sense to discriminate
means “to distinguish,” “to differentiate,” or “to treat differently,” and is neither
positive nor negative in tone. However, the term takes on a more negative meaning
when used to describe how persons treat each other. To say that somebody has
been “discriminated against” typically means that they have not only been treated
differently but also unfairly. This unfair treatment could be blatant, such as a

EQUALITY AND NON-DISCRIMINATION 5



law expressly discriminating against persons with disabilities, or it could occur
in a more subtle manner, such as where a rule is neutral but acts to adversely
affect persons with disabilities. Such subtle forms of discrimination can be
particularly insidious because persons may believe that the lack of blatant or overt
discrimination makes rules or laws fair, even though their effects are damaging.

These two types of discrimination are sometimes referred to as “direct
discrimination” and “indirect discrimination,” though the labels are less important
than the damage caused by such discrimination and the actions needed to counter
it. As will be discussed later, international human rights law prohibits all such
discrimination when it is on specific grounds, such as disability, race, sex, national
origin, and other specified bases. The principle of non-discrimination therefore
encompasses the commitment not to engage in such forms of discrimination and
to take steps to counter more subtle and indirect forms of discrimination. States
must also ensure that they address issues of discrimination regardless of whether
the discrimination occurs just between individuals or in a more systemic way, such
as through legislation, policies, and regulations.

Direct Discrimination

Direct discrimination happens when someone is treated less favourably than someone else because
of that individual’s disability. For example, it would be direct discrimination if persons with
disabilities were excluded from voting on the basis of their disability. It would also be direct
discrimination if persons who are wheelchair users are excluded from attending a sporting event
on the basis that they would put others at risk during an emergency evacuation.

Indirect Discrimination

Indirect discrimination happens when a working condition or rule disadvantages one group of
persons more than another. For example, holding a job interview in the second floor of a building
with no elevator puts wheelchair users at a disadvantage and holding telephone job interviews
puts persons who are deaf at a disadvantage unless accommodations are made. Providing voting
information on an inaccessible website puts persons with visual impairments at a disadvantage.
Indirect discrimination is unlawful, whether or not it is done intentionally.

Source: Adapted from United Kingdom Government webpage, “Direct Gov, Discrimination in the Workplace”: http://www.direct.gov.
uk/en/Employment/Resolving WorkplaceDisputes/Discrimination At Work/DG_10026557

Perhaps one of the most potentially confusing aspects of non-discrimination
is that it does not always prohibit States from treating persons differently. The
historic and long-term discrimination against persons with disabilities as a group
has led to severe inequality and disadvantage. In order for this situation to be
reversed, States may need to undertake positive measures in order to redress long-
standing inequality. Such actions are known in different countries and contexts as
specific measures, affirmative action, fair discrimination, reverse discrimination,
or positive discrimination. The objective of these actions is to achieve equality,

6 PART 2: CHAPTER 1 HUMAN RIGHTS. YES!



and they often do so by treating persons with disabilities in a way that accords
them some comparative advantage. For example, allocating a certain number
of parliamentary seats to persons with disabilities is an illustration of positive
discrimination. Requirements that a certain percentage of jobs be allocated to
persons with disabilities is another example, as is setting aside a certain amount
of government contracting to service-disabled, veteran-owned small businesses.
The need for workplace disability accommodations may also lead to employees
with disabilities receiving specific treatment that differs from that of other
employees. Although such actions effectively treat persons differently, they are
not considered “discrimination,” because the goal is to overcome disadvantages,
achieve equality, and promote rather than violate enjoyment of human rights.
As noted previously, the failure to provide for reasonable accommodation is
considered a form of disability-based discrimination prohibited under the CRPD
and numerous national disability anti-discrimination laws.

The principles of equality and non-discrimination not only interact with each
other, they are also fundamentally indivisible, interdependent, and interrelated
with all other human rights. For example, if a State passed a law denying persons
with disabilities the right to work, this would not only constitute a violation of the
right to work, but it would also represent an explicit form of discrimination and
a violation of equality. Indeed, it is not truly possible to say that any human right
has been fully enjoyed if equality or non-discrimination have been denied. For this
reason, some persons would say that full enjoyment of human rights by persons with
disabilities necessarily occurs through implementation of the principles of equality
and non-discrimination, together with access to specific rights. For example, it
is not enough to say that persons with disabilities should not be discriminated
against in enjoying the right to education if no educational services are provided.
Similarly; it is not enough for the State to provide educational services if persons
with disabilities face discrimination when using them. Thus, States are required
to address both equality and non-discrimination and also access to human rights,
in order for persons with disabilities to truly enjoy their human rights in a manner
that is inclusive and respectful of human dignity:.
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Recognizingandrespectingtheimportance of these fundamental principles, manynational constitutions
contain specific references to the obligation of the State to respect and uphold the principles of equality
and non-discrimination. Increasingly, constitutional documents also contain references to disability as
aprohibited ground of discrimination. The following represent some examples of such provisions from
different countries (Bold typeface has been added to references to “disability”):

Constitution of Fiji, Section 38, Equality
1. Every person has the right to equality before the law.

2. A person must not be unfairly discriminated against, directly or indirectly, on the ground of
his or her:

a. actual or supposed personal characteristics of circumstances, including race, ethnic origin,
colour, place of origin, gender, sexual orientation, birth, primary language, economic
status, age or disability; or

b. opinions or beliefs, except to the extent that those opinions or beliefs involve harm to
others or the diminution of the rights or freedoms of others; or on any other ground
prohibited by this Constitution.

Constitution of South Africa, Chapter 2, Bill of Rights, 9. Equality
1. Right to equal protection and benefit of the law.

2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

3. The state may not unfairly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

4. No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit
unfair discrimination.

5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.

Constitution of Uganda, Equality and Freedom from Discrimination.

21. (1) All persons are equal before and under the law in all spheres of political, economic, social and
cultural life and in every other respect and shall enjoy equal protection of the law.

(2) Without prejudice to clause (1) of this article, a person shall not be discriminated against on
the ground of sex, race, colour, ethnic origin, tribe, birth, creed or religion, or social or economic
standing, political opinion or disability.

(3) For the purposes of this article, “discriminate” means to give different treatment to different
persons attributable only or mainly to their respective descriptions by sex, race, colour, ethnic
origin, tribe, birth, creed or religion, or social or economic standing, political opinion or disability.

(4)Nothinginthisarticleshallprevent Parliament fromenactinglaws thatare necessary for-implementing
policies and programmes aimed at redressing social, economic or educational or other imbalance in
society; or making such provision as is required or authorised to be made under this Constitution; or
providing for any matter acceptable and demonstrably justified in a free and democratic society.

(5) Nothing shall be taken to be inconsistent with this article which is allowed to be done under any
provision of this Constitution.
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The CRPD provides that the failure to provide reasonable accommodation
constitutes discrimination. The duty to provide reasonable accommodation
requires duty-bearers (for example, employers, educators, providers of goods and
services, and public authorities) to take reasonable steps to adjust their policies,
practices, and facilities or premises in order to remove disabling barriers. National
disability legislation should specify that the denial of reasonable accommodation
amounts to discrimination. In other words, there is an express duty to provide
reasonable accommodation in order to realize equality:.

The only limitation on the obligation to provide “reasonable accommodation” is
that no such change or modificationis required if it would cause a “disproportionate
burden” or ““undue hardship.” Disproportionate burden and undue hardships
should be based on a case-by-case assessment of current circumstances that
demonstrate that a specific reasonable accommodation would cause significant
difficulty or expense. Various factors are relevant, including, but not limited to,
the nature and cost of the accommodation needed, the overall financial resources
of the facility making the reasonable accommodation, and the effect on expenses
and resources of the facility.

The CRPD sets forth a definition of reasonable accommodation comprised of
the following key duties:

* Identifying barriers that impact the enjoyment of human rights for persons
with disabilities;

* Removing barriers;

* Making modifications or adjustments that are necessary and appropriate;

* Making modifications or adjustments that do not impose a disproportionate
or undue burden;

* Responding to the specific, individual circumstances of the person with a
disability;

* Finding solutions to address barriers that are appropriate to the individual
with a disability;

* Recognizing that some accommodations may entail cost-free changes

to standard practices while others may require resources to be spent on
supports, equipment, or modifications; and

* Understanding that such accommodations apply to ensuring the enjoyment
of all human rights.
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Americans with Disabilities Act (ADA)

Title 1 of the ADA defines “reasonable accommodation” as follows in relation to employment:

a. Making existing facilities used by employees readily accessible to and usable by individuals
with disabilities; and

b. Job restructuring, part-time or modified work schedules, reassignment to a vacant
position, acquisition or modification of equipment or devices, appropriate adjustment or
modifications of examinations, training materials or policies, the provision of qualified
readers or interpreters, and other similar accommodations for individuals with disabilities.

Title 3 of the ADA defines “reasonable modification” as follows in relation to the obligation to
ensure that persons are not discriminated against on the basis of disability in the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place
of public accommodation by any person who owns, leases (or leases to), or operates a place of public
accommodation:

... a failure to make reasonable modifications in policies, practices, or procedures, when such
modifications are necessary to afford such goods, services, facilities, privileges, advantages, or
accommodations to individuals with disabilities, unless the entity can demonstrate that making
such modifications would fundamentally alter the nature of such goods, services, facilities,
privileges, advantages, or accommodations{.}

European Union (EU) Framework Employment Directive

Article § of the EU Framework Directive imposes a duty on Member States of the European
Union to require employers to provide reasonable accommodations to persons with disabilities. In
particular, Article § requires employers to take reasonable steps to provide “appropriate measures,
where needed in a particular case, to enable a person with a disability to have access to, participate
in, or advance in employment, or to undergo training, unless such measures would impose a
disproportionate burden on an employer.”

Philippines, Magna Carta for Disabled Persons

Reasonable accommodation in the context of employment under the legislation includes: “(1)
improvement of existing facilities used by employees in order to render these readily accessible
to and usable by disabled persons; and (2) modification of work schedules, reassignment to a
vacant position, acquisition or modification of equipment or devices, appropriate adjustments or
modifications of examinations, training materials or company policies, rules and regulations, the
provision of auxiliary aids and services, and other similar accommodations for disabled persons.”
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Numerous provisions addressing equality and non-discrimination are found
throughout international human rights law instruments, reflecting the importance
of these principles to the enjoyment of human rights. Indeed, the Preamble of the
Universal Declaration of Human Rights (UDHR) refers to the “equal rights of
men and women,” and Article 1 begins by saying that: “All human beings are born
tfree and equal in dignity and rights.” Article 2 of the UDHR then goes on to list
the grounds upon which no “distinction” or discrimination is permitted, including
“race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.” Article 7 addresses equality before the law
and equal protection of the law: in other words, the right of everyone to have the
law fairly applied without discrimination. Further references to equality are found
throughout the rest of the UDHR in the context of specific rights, such as the
equal rights of men and women regarding marriage.

The basic provisions found in the UDHR are reflected again in the International
Covenant on Economic, Social and Cultural Rights (ICESCR) and the
International Covenant on Civil and Political Rights (ICCPR). Both the
ICESCR and ICCPR contain articles ensuring the equal rights of men and women
(Article 3 in each Covenant) and prohibitions of discrimination (Article 2 in each
Covenant) on the same grounds as those listed in the UDHR. Article 26 of the
ICCPR addresses the issue of equality before the law and equal protection of the law.

Similar provisions are reflected in other international human rights treaties. For
example, Article 2 of the Convention on the Rights of the Child (CRC) expressly
prohibits discrimination on a number of bases, including disability, regardless
of whether it is the child or parent who is disabled. In some cases, the overall
purpose of the treaties is to combat specific types of discrimination. For example,
the express intent of the International Convention on the Elimination of
All Forms of Racial Discrimination (CERD), and the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) is to
combat discrimination on the basis of race and against women respectively.

The CRPD contains three articles of particular relevance to the principles of
equality and non-discrimination: Articles 2, 3, and 5. Although it does not elaborate
on the concepts, Article 3, General principles, clearly establishes equality and non-
discrimination as two of the most important principles of the Convention. Along
with other principles, such as respect for difference and autonomy, equality and
non-discrimination should be applied to the interpretation and implementation
of all other substantive articles in the CRPD.
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Article 5 addresses equality and non-discrimination in more detail, specifying
that States must recognize the equality of persons with disabilities before the
law and their equal protection by and benefit from the law. Article 5 also bans
discrimination on the basis of disability and obligates States to guarantee “equal
and effective legal protection against discrimination on all grounds.” Although the
additional grounds on which persons with disabilities should not be discriminated

against are not itemized in Article §, they appear in paragraph (p) of the Preamble
of the CRPD, which lists them as:

. race, colour, sex, language, religion, political or other opinion, national,
ethnic, indigenous or social origin, property, birth, age or other status.

Though the list of prohibited grounds is similar to that included in the ICESCR,
ICCPR, and other international human rights instruments, it is broader than

some in that it also references “ethnic origin,” “indigenous origin,” and “age” as
grounds upon which persons with disabilities should not be discriminated.

9 N

Article 5 represents the first time that an international human rights convention
expressly bars discrimination on the basis of disability. That is not to say that
disability-based discrimination is permitted under the prior human rights
conventions simply because disability is not specifically included in their lists
of prohibited grounds. Arguably, the references in the ICESCR, ICCPR, and
other treaties to “other status” preclude discrimination on the basis of disability.
However, Article 5 of the CRPD leaves no question that discrimination on the
basis of disability is prohibited, though Article § does not define this term.

Instead, this definition is provided in Article 2, where other definitions (including
“reasonable accommodation”) are also elaborated. Article 2 indicates that
“discrimination on the basis of disability” means any “distinction, exclusion or
restriction on the basis of disability” that has the “purpose or effect of ” damaging
or denying the enjoyment or exercise of human rights by persons with disabilities.
It also specifies that the failure to provide reasonable accommodation is itself a
form of discrimination.
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The CRPD prohibits disability discrimination against someone with a disability in a wide range of
life activities, including, but not limited to:

Employment. For example, when someone is trying to get a job, equal pay, or promotion.
Education. For example, when enrolling in a school, college, or university.

Access to premises used by the public. For example, using libraries, places of worship,
government offices and courts, hospitals, restaurants, shops, cinemas, community centres, or
other premises used by the public.

Provision of goods, services, and facilities. For example, when a person wants goods or
services from shops, cafes, places of entertainment, banks, law offices, government offices,
and medical clinics, among others.

Accommodation. For example, when renting or trying to rent a room in an apartment,
boarding house, condominium unit, or house.

Buying land. For example, buying a house, a place for a group of people, or drop-in centre.

Activities of clubs and associations. For example, wanting to enter or join a registered club, or
when a person is already a member.

Sport and recreation. For example, when wanting to play or watch a sport or participate in
recreational activities.

Administration of government laws and programs. For example, when seeking information
on government entitlements, trying to access government programs, or wanting to use
voting facilities.

Source: Adapted from Australian Human Rights Commission, Disability Discrimination Act Guide: What Areas of Life Does the DDA
Cover? (2000): http://www.hreoc.gov.au/disability_rights/dda_guide/areas/areas.html

As noted above, Article § also requires States to ensure provision of reasonable
accommodation, in order to “promote equality and eliminate discrimination.” It
also specifies that any measures undertaken to ensure or speed up the de facto
equality of persons with disabilities should not be considered discrimination
under the CRPD. Unlike similar provisions in other treaties (such as Article 4 of
CEDAW), Article 5 does not set a time limit on the use of such measures or refer to
them as “temporary” measures because for many persons with disabilities to enjoy
de facto equality, the reality is that such measures will need to continue indefinitely.
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The CRPD Committee, in its first concluding observations on equality and non-discrimination in
relation to the Tunisia report, expressed its regret for “the lack of clarity on the application of the
concept of reasonable accommodation” in Tunisia’s disability legislation and instructed the State
Party to “incorporate the definition of reasonable accommodation in national law and to apply it
in accordance with article 2 of the Convention, in particular by ensuring that the law explicitly
recognizes the denial of reasonable accommodation as a disability based discrimination.” The
Committee also called on the State party to “act with urgency to include an explicit prohibition of
disability-based discrimination in an anti-discrimination law; particularly those governing elections,
labour, education and health, among others.” The Committee’s concluding observation makes
clear that the implementation of reasonable accommodation is a core component of disability anti-
discrimination legislation and central to the successful implementation of the CRPD as a whole.

Source: Committee on the Rights of Persons with Disabilities, “Consideration of Reports submitted by States under Article 35,
Concluding Observations — Tunisia” (13 May 2011): http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Sessions.aspx

Takenasawhole, States’ obligations with regard to equality and non-discrimination
include:

1. Obligation to respect: States must refrain from engaging in any act, custom,
or practice that is inconsistent with the principles of equality and non-
discrimination.

Example: The State amends its electoral code containing a voting exclusion
based on mental disability.

2. Obligation to protect: States must take all appropriate measures to
eliminate discrimination and violations of equality by any non-State actors,
such as persons, organizations, or private enterprises.

Example: The State takes measures to enforce a non-discrimination law
against employers who discriminate against persons with disabilities in
hiring and employment settings.

Example: The State fines a bank that has a practice of restricting persons
who are blind from opening bank accounts.

Example: The State investigates reports of discriminatory treatment of
passengers with disabilities on public transportation.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to the principles of equality and
non-discrimination.
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Example: The State provides incentives for employers to hire persons with
disabilities by funding building modifications.

Example: The State adopts training programs on disability awareness for
public officials.

KEY ELEMENTS OF EQUALITY AND NON-DISCRIMINATION IN THE CRPD

* Equality and non-discrimination are central to the enjoyment of all rights and are principles
and rights in the CRPD;

 States may not discriminate on the basis of disability and they must act to stop non-State
actors discriminating on the basis of disability;

* Effective access to human rights is central to the enjoyment of equality and non-
discrimination;

* Equality means that all human beings have the same inherent worth, regardless of differences
between people;

* Non-discrimination concerns avoiding and correcting unfair treatment on the basis of
disability, regardless of whether the unfair treatment is blatant or subtle;

 States must provide reasonable accommodation where needed;

* Failure to provide reasonable accommodation is a form of discrimination on the basis of
disability; and

* States must take positive action to promote and ensure de facto equality of persons
with disabilities.

In sum, human rights law strongly supports the right of persons with disabilities
to be free from discrimination and to enjoy equality on an equal basis with other.
The enjoyment of the right to non-discrimination and equality facilitates the
enjoyment of all other human rights.

USEFUL RESOURCES ON EQUALITY AND
NON-DISCRIMINATION

* Committee on Economic, Social and Cultural Rights, General Comment No.
5, Persons with Disabilities (1994): http://wwwz2.ohchr.org/english/bodies/
cescr/comments.htm

> General Comment providing detailed analysis of the implications of the
ICESCR on persons with disabilities.

* Committee on Economic, Social and Cultural Rights, General Comment No.
20, Non-discrimination in economic, social and cultural rights (2009): http://
www2.ohchr.org/english/bodies/cescr/comments.htm

> General Comment providing detailed analysis of non-discrimination
within the context of the ICESCR and the CRPD.
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Committee on the Rights of the Child, General Comment No. 9, The rights
of children with disabilities (2006): http://www2.ohchr.org/english/bodies/
crc/comments.htm

> General Comment providing detailed analysis of the rights of children
with disabilities under the CRC.

Committee on the Rights of Persons with Disabilities, “Reporting Guidelines
of the Committee on the Rights of Persons with Disabilities” (2009): http://
www.ohchr.org/Documents/HRBodies/CRPD/CRPD-C-2-3.pdf

> Reporting Guidelines of the CRPD guiding States on report submissions.

UN-DESA, OHCHR, IPU, Handbook for Parliamentarians on the Convention
on the Rights of Persons with Disabilities and its Optional Protocol: http:/fwww.
un.org/disabilities/default.asp?id=248

> Introductory overview of the CRPD for legislators and others.
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CHAPTER 2: ACCESSIBILITY

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 9, Accessibility

1. To enable persons with disabilities to live independently and participate fully in all aspects
of life, States Parties shall take appropriate measures to ensure to persons with disabilities
access, on an equal basis with others, to the physical environment, to transportation, to
information and communications, including information and communications technologies
and systems, and to other facilities and services open or provided to the public, both in urban
and in rural areas. These measures, which shall include the identification and elimination of
obstacles and barriers to accessibility, shall apply to, inter alia:

a. Buildings, roads, transportation and other indoor and outdoor facilities, including schools,
housing, medical facilities and workplaces;

b. Information, communications and other services, including electronic services and
emergency services.

2. States Parties shall also take appropriate measures to:

a. Develop, promulgate and monitor the implementation of minimum standards and
guidelines for the accessibility of facilities and services open or provided to the public;

b. Ensure that private entities that offer facilities and services which are open or provided to
the public take into account all aspects of accessibility for persons with disabilities;

c. Provide training for stakeholders on accessibility issues facing persons with disabilities;

d. Provide in buildings and other facilities open to the public signage in Braille and in easy to
read and understand forms;

e. Provide forms of live assistance and intermediaries, including guides, readers and
professional sign language interpreters, to facilitate accessibility to buildings and other
facilities open to the public;

f. Promote other appropriate forms of assistance and support to persons with disabilities to
ensure their access to information;

g. Promote access for persons with disabilities to new information and communications
technologies and systems, including the Internet;

h. Promote the design, development, production and distribution of accessible information
and communications technologies and systems at an early stage, so that these technologies
and systems become accessible at minimum cost.

Article 2 - Definitions (excerpts)

“Reasonable accommodation” means necessary and appropriate modification and adjustments
not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to
persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights
and fundamental freedoms;

“Universal design” means the design of products, environments, programmes and services to be
usable by all people, to the greatest extent possible, without the need for adaptation or specialized
design. “Universal design” shall not exclude assistive devices for particular groups of persons with
disabilities where this is needed.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define accessibility and the related concepts of reasonable accommodation
and universal design;

* Explain the importance of accessibility for persons with disabilities;
* Understand the interrelationship between accessibility and other human rights;

* Identify ways in which the accessibility of persons with disabilities has been
promoted or denied; and

* Understand the provisions related to accessibility in the Convention on the
Rights of Persons with Disabilities (CRPD).

GETTING STARTED: THINKING

ABOUT ACCESSIBILITY

The issue of accessibility is a natural starting point for any discussion about the
human rights of persons with disabilities. No one can enjoy a human right to
which they do not have access, and the barriers that currently prevent persons
with disabilities from accessing their human rights are abundant. Indeed, it is
these barriers that are part of the concept of “disability” itself. As noted in the
Preamble of the CRPD:

(e) Recognizing that disability is an evolving concept and that disability results
from the interaction between persons with impairments and attitudinal and
environmental barriers that hinders their full and effective participation in
society on an equal basis with others.

There are various types of barriers to accessibility for persons with disabilities,
including:

* Physical: Physical barriers prevent access for persons with disabilities to the
physical environment, such as buildings, roads, transportation, and other
indoor and outdoor facilities, such as schools, housing, medical facilities,
sporting venues, and workplaces. They are some of the first barriers that
people think of when considering access for persons with disabilities as they
are often the most obvious. For example, many people are now aware of the
importance of ramps for wheelchair access to buildings or the need for curb-
cuts in side-walks to facilitate street-level access. Other physical barriers
may be less obvious, however. For example, people may not be aware of the
need for tactile or high colour-contrast surfaces to assist persons with visual
impairments as they navigate streets and buildings.

.
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* Informational: Both the form and content of information can constitute
barriers to access for persons with disabilities. For example, television
programs that do not include captioning, subtitles, or in-set sign language
interpretation are inaccessible to persons who are deaf. Similarly, television
programming may also be inaccessible to persons who are blind unless audio-
description is available. Information that is not provided in audio format,
Braille, or other appropriate tactile forms may be inaccessible to persons who
are blind. In addition to form, the content of information is also of critical
importance. For example, information that is not provided in plain language
may not be accessible to persons with intellectual disabilities.

Although technology has the potential to enhance access for persons
with disabilities, technological advances that occur without incorporating
accessibility features for persons with disabilities can create new barriers. For
instance, at a time when people increasingly rely upon mobile phones and the
internet as sources of information and means of communication, many of
the devices and software programmes available are not accessible “out of the
box” to persons who are deaf, blind, or deafblind. In some cases, persons with
disabilities can buy programs for their phones or computers that facilitate
access, but this is an additional expense and requires an understanding of how
to use those programmes.

* Institutional: Institutional barriers include legislation, practices, or
processes that actively prohibit or fail to facilitate access for persons with
disabilities. For example, in some countries persons with psychosocial or
intellectual disabilities are expressly prohibited by law from voting. In
other countries, persons with disabilities may not be able to vote because of
the absence of legislation or practice that ensures that they can both gain
physical access to polling venues or voting booths and have access to the
ballot and other voting information once they are there. In the educational
context, children with certain disabilities may be expressly prohibited by
law from attending “general” schools and instead may be required to attend

“special” schools for children with that type of disability.
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* Attitudinal: Perhaps the most pervasive barriers that persons with
disabilities encounter are the negative attitudes and lack of understanding
about disability issues of people in society. In some countries persons with
disabilities are the most stigmatized and marginalized group in society, while
in other countries the rights of persons with disabilities are not considered a
high priority. Such attitudes are problematic because if members of society
do not think that disability access is an important issue, then buildings,
programmes, and educational and employment opportunities, among many
other things, will not be fully accessible to persons with disabilities. In many
cases, barriers are created or maintained simply because people are unaware
of their existence and the detrimental effect they have on the lives of persons
with disabilities. For example, a restaurant owner may mistakenly believe
that their restaurant is accessible to wheelchair users because there are “only
a couple of steps” at the entrance and fail to appreciate the need for people to
be able to enter and exit safely and independently.

The World Report highlights the following as “disabling barriers” that persons with disabilities face:
* Inadequate Policies and Standards
* Negative Attitudes
* Lack of Provision of Services
* Problems with Service Delivery
* Inadequate Funding
* Lack of Accessibility
* Lack of Consultation and Involvement
* Lack of data and evidence

Source: World Health Organization & World Bank, “World Report on Disability” (2011): http://whqlibdoc.who.int/
publications/2011/9789240685215_eng.pdf

Ensuring accessibility is of critical importance because it directly affects the
enjoyment of the full range of human rights by persons with disabilities. In other
words, lack of access can prevent persons with disabilities from fully enjoying all
of their human rights. For example, persons with disabilities have the right to
education, but if a school or the school’s transportation system is not physically
accessible, a student who uses a wheelchair may not be able to enjoy the right to
education. If the school does not provide an accessible bus, then the student must
find alternative transportation to get to school. Further, if the school has steps
at the front entrance and there is no ramp or other way for the student to access
the building, then the student may not even be able to enter the building. Even
if the student can enter the building, he or she may still encounter inaccessible
bathrooms or classrooms.
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To further consider the interrelationship between accessibility and other human
rights, lack of accessibility may prevent persons with disabilities from enjoying
their right to participation in political and public life. For instance, persons who
are blind may not be able to access voter information materials if they are not
provided in alternative formats such as Braille or audio. If persons who are blind
do not have access to voter information, they may not know when or where to
register to vote, and even if they do show up, in many cases voter registration
procedures may not be accessible. Additionally, many polling stations may not
provide accessibility provisions, such as Tactile Ballot Guides or audio format, for
persons who are blind to vote in secret.

CASE STUDY

THE BBC: TAKING A HOLISTIC APPROACH TO ACCESSIBILITY

The BBC is perhaps best known internationally for its television and radio news and entertainment
programmes. However, when the BBC undertook a review of its commitment to accessibility for
persons with disabilities, it looked beyond subtitles and audio description in its programming.
Recognizing the diversity of services that it provides, as well as its role as an employer, the BBC
committed itself to a comprehensive review of accessibility for persons with disabilities of all of its
activities. Through surveys and focus groups, the BBC gathered information on the accessibility of
its current activities, where people felt there were problems, and ways in which it could improve
its performance in the future. For example, most people surveyed indicated that they did not face
barriers in purchasing their television licenses, but they did face problems accessing customer
service departments and felt that the organization did not always understand the issues facing
persons with disabilities.

Source: British Broadcasting Corporation, “The BBC'’s Disability Equality Scheme” (30 April 2007): http://www.bbc.co.uk/info/policies/
diversity.shtml#DESt

WHAT DOES HUMAN RIGHTS LAW

SAY ABOUT ACCESSIBILITY?

General references to “access” and related concepts can be found in instruments
adopted prior to the CRPD. For example, Article 21 of the Universal Declaration
of Human Rights (UDHR) refers to the right of everyone to “equal access to
public service in his country.” Article 26 of the UDHR also refers to the need for
tertiary, professional, and higher education to be “equally accessible to all on the
basis of merit.”

|
ACCESSIBILITY 21



The International Covenant on Civil and Political Rights (ICCPR) contains
one express reference to “access” in Article 25, which addresses the right of people
to “have access, on general terms of equality, to public service in his country.”
The International Covenant on Economic, Social and Cultural Rights
(ICESCR) references accessibility in the context of equal access to education in
Article 13. Notably, General Comment No. 5, Persons with Disabilities, of the
Committee on Economic, Social and Cultural Rights, the treaty body that
monitors implementation of the ICESCR, specifically highlights the need for
States Parties to the ICESCR to ensure that persons with disabilities enjoy full
access to transportation, health care services, places of work, housing, health care,
education, cultural and recreational venues, as well as other programmes, services,
and places relevant to the enjoyment of economic, social, and cultural rights.

The Convention on the Rights of the Child (CRC) contains various references
to the concept of “access.” Articler7 provides for children to have access
to information:

States Parties recognize the important function performed by the mass media
and shall ensure that the child has access to information and material from a
diversity of national and international sources, especially those aimed at the
promotion of his or her social, spiritual and moral well-being and physical and

mental health.
In relation to the right to health, Article 24 provides:

States Parties recognize the right of the child to the enjoyment of the highest
attainable standard of health and to facilities for the treatment of illness and
rehabilitation of health. States Parties shall strive to ensure that no child is
deprived of his or her right of access to such health care services.

Article 28 discusses the right to education and mentions accessibility in the
tollowing sections:

(b) Encourage the development of different forms of secondary education,
includinggeneralandvocational education, make themavailable and accessible
to every child, and take appropriate measures such as the introduction of free
education and offering financial assistance in case of need;

(c) Make higher education accessible to all on the basis of capacity by every
appropriate means;

(d) Make educational and vocational information and guidance available and
accessible to all children;

Article 37 provides children prompt “access” to legal assistance:

(d) Every child deprived of his or her liberty shall have the right to prompt
access to legal and other appropriate assistance, as well as the right to
challenge the legality of the deprivation of his or her liberty before a court
or other competent, independent and impartial authority, and to a prompt
decision on any such action.
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In addition, Article 23 specifically addresses the rights of children with disabilities,
and notes the need for States Parties to ensure “effective access” for children with
disabilities to receive:

...education, training, health care services, rehabilitation services, preparation for
employment and recreation opportunities in a manner conducive to the child’s
achieving the fullest possible social integration and individual development,
including his or her cultural and spiritual development. (Art. 23 (3)).

Further, Article 23 (4) refers to access of information in the context of
international cooperation:

States Parties shall promote, in the spirit of international cooperation, the
exchange of appropriate information in the field of preventive health care
and of medical, psychological and functional treatment of disabled children,
including dissemination of and access to information concerning methods of
rehabilitation, education and vocational services, with the aim of enabling
States Parties to improve their capabilities and skills and to widen their
experience in these areas. In this regard, particular account shall be taken of
the needs of developing countries.

The CRPD is the firstlegally binding international instrument to provide in-depth
articulation of the concept of accessibility for persons with disabilities. Although
the concept of access is reflected in previous human rights treaties, it was never
clearly applied to persons with disabilities. Prior to the adoption of the CRPD, a
person with a disability had the right to “equal access” under other international
human rights treaties. The significance of the CRPD is that it applies accessibility
specifically to the achievement of all civil, political, economic, social and cultural
rights for persons with disabilities.
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CRPD Article 9, Accessibility, addresses the responsibility of States to ensure
accessibility for persons with disabilities so they can “live independently and
participate fully in all aspects oflife.” Article 9 specifically requires States to ensure
that persons with disabilities are able to access a comprehensive range of venues,
facilities, and services “on an equal basis with others.” In providing examples,
Articlegreferencesavarietyof placesandservices that mustbe accessible to persons
with disabilities, such as “buildings, roads, transportation and other indoor and
outdoor facilities, including schools, housing, medical facilities and workplaces,”
as well as “information and communications” and emergency services, all of which
have the potential to impact a wide variety of human rights. Furthermore, Article
9 includes “other facilities and services open or provided to the public, both in
urban and in rural areas,” ensuring that accessibility is not only addressed in cities,
but also for persons with disabilities living in rural communities.

In order to achieve accessibility, Article 9 requires States to identify and eliminate
obstacles and barriers to accessibility. The provisions that elaborate the specific
measures to be undertaken are quite detailed and attempt to capture the wide
range of access needs of different persons with disabilities in different contexts.
They include:

* Developing and monitoring implementation of minimum accessibility
standards and guidelines;

* Providing training on accessibility for stakeholders;

* Promoting design, development, production, and distribution of information
and communications technologies that address accessibility early in their
development and that are provided at minimum cost;

* Promoting access to new information and communications technologies and
systems, “including the internet”;

* Providing signage for the public in Braille and other easy to read and
understand forms;

* Providing live assistance (such as guides, readers, and sign language
interpreters); and

* Promoting other “appropriate forms of assistance and support” to ensure
access to information.

The scope of Article 9 is not limited to State actors, such as local and national
governments or government agencies. Article 9 also implicates private actors,
requiringStatesto “ensure thatprivateentitiesthatofferfacilitiesandserviceswhich
are open or provided to the public take into account all aspects of accessibility for
persons with disabilities.” In other words, although the Convention is not directly
legally binding upon private actors (as only States can be bound by international
treaties), it obligates States to require that private entities that are open to the
general public comply with Article 9. These private entities include restaurants,
taxi companies, supermarkets, private universities, professional associations,
sports stadiums, and other private entities offering facilities and services to the
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public. For example, States are required to ensure that restaurants, such as Fast
Food chains, are accessible to persons with disabilities. In this example, States must
ensure that Fast Food providers have an accessible entrance and also must ensure
that the menu is accessible to persons with disabilities (for example, persons who
are blind who cannot read the menu). There are many other accessibility issues
that can be drawn from restaurants from every country in the world.

It should be noted that Article 9 is placed in the articles of general application
in the CRPD. As with Articles 1-8, Article 9 is intended to inform and assist in
the interpretation and implementation of all the human rights elaborated in the
CRPD. For example, if someone were seeking to implement Article 13, Access
to justice, an important starting place would be Article 9 when considering how
to improve the accessibility of, for example, courthouses or the criminal justice
system. This approach also explains why accessibility concepts are often not
addressed in great detail or sometimes not at all in specific articles of the CRPD:
the drafters of the CRPD intended Article 9 to be the common reference point
for all issues of accessibility.
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As indicated in CRPD Article 2, Definitions, the use of universal design is
intended to ensure access “by all people, to the greatest extent possible, without
the need for adaptation or specialized design.” According to the United States
Agency for International Development (USAID), “[ulniversal design means
products and buildings that are accessible and usable by everyone, including
people with disabilities.”* The goal of universal design is to create an environment
that is accessible to everyone from the design stage forward. The World Report
on Disability describes the benefits of an accessible environment and states:

An accessible environment, while particularly relevant for people with
disabilities, has benefits for a broader range of people. For example, curb
cuts (ramps) assist parents pushing baby strollers. Information in plain
language helps those with less education or speakers of a second language.
Announcements of each stop on public transit may aid travellers unfamiliar
with the route as well as those with visual impairments.s

When creating a new product, service, or programme or when constructing a building, sports
arena, or park, the following universal design principles can ensure access by as many potential
users as possible:

Equitable use: The design is useful and marketable to people with diverse abilities;
Flexibility in use: The design accommodates a wide range of individual preferences and
abilities;

Simple and intuitive: The use of the design is easy to understand, regardless of the user’s
experience, knowledge, language skills, or current concentration level;

Perceptible information: The design communicates necessary information effectively to the
user, regardless of ambient conditions or the user’s sensory abilities;

Tolerance for error: The design minimizes hazards and the adverse consequences of accidental
or unintended actions;

Low physical effort: The design can be used efficiently and comfortably with a minimum of
fatigue; and

Size and space for approach and use: The appropriate size and space is provided for approach,
reach, manipulation, and use regardless of user’s body size, posture, or mobility.

Source: The Center for Universal Design, “Principles of Universal Design,” (2007): http://www.ncsu.edu/ncsu/design/cud/about_ud/
udprinciplestext.htm

4+ USAID/West Bank/Gaza, RFA 294-2010-116, “Enhancing Palestine Independent Media,”
Issuance Date: May 7, 20710.

5 World Health Organization & World Bank, “World Report on Disability” (2011): http://
whqlibdoc.who.int/publications/2011/9789240685215_eng.pdf
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In addition to universal design, Article 2 of the CRPD also defines the concept of
reasonable accommodation, a process through which necessary and appropriate
modifications, adjustments, or provisions are made, in order to accommodate the
accessibility needs in a particular case. In other words it is often a specific response
to the unique accessibility needs of an individual. It should be noted, however,
that reasonable accommodations are also utilized to modify existing structures
or programmes that were not originally developed in an accessible manner. For
example, an old building that did not have a ramp requires the addition of a ramp
as a reasonable accommodation if it is now open to the public as a doctor’s office.
In this example, the reasonable accommodation is not tailored for one individual,
but rather is an accessibility provision that will help ensure access for many
persons. The definition of reasonable accommodation in the CRPD therefore
captures individualised accommodation but also anticipatory accommodations —
those that are needed in order to achieve accessibility:.

In many instances, reasonable accommodations are based on the individual
accessibility needs of persons with disabilities in specific settings, such as
employment or education. To this end, reasonable accommodation requires
discussions between the provider and the person with a disability in order to
ensure that the accommodation meets the access needs of the person with a
disability and can be implemented by the provider. There is no “one size fits all”
formula to reasonable accommodation, and it is important to note that different
individuals with the same disability may request very different accommodations.
For example, some persons with low vision may use screen-reading technology and
therefore request that all information is provided to them in electronic format,
while other persons with the same disability may prefer materials in large print.

Reasonable accommodations are often provided in educational and employment
settings, where long-term accessibility solutions for specific individuals may be
necessary to facilitate their enjoyment of the rights to education or work. For
example, in an educational setting, a person who is deaf may have a sign language
interpreter in class as a reasonable accommodation to facilitate accessible
communication. A student with a learning disability might be accommodated
through the provision of a dedicated note-taker or perhaps the allowance of extra
time on exams. In an employment setting, a reasonable accommodation might
include ensuring that the workspace is navigable for a wheelchair user or providing
specialised software or other assistive technologies to facilitate computer use by
persons who are blind or deaf. Reasonable accommodations must also be provided
on an individual basis to facilitate access to justice, the right to health, the right
to participation in political and public life, and the right to live independently,
among other rights outlined in the CRPD.

The provision of reasonable accommodation is not required where doing so
would impose a “disproportionate or undue burden” on the person or organization
providing the accommodation. What is considered “reasonable” varies upon the
size and resources of the person or organization providing the accommodation.
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For example, it is “reasonable” for a corporate law firm that brings in millions of
dollars in revenue per year to provide a sign language interpreter for a client who
is deaf. It may be less “reasonable” for a small legal aid organization that receives
little funding to retrofit its entire building as an accommodation for a client with
a disability. That may be seen as an “undue burden,” and other accommodation
options may be considered, such as meeting clients with disabilities in alternative,
accessible spaces. These are two extreme examples that are intended to
demonstrate the complexity of this issue and to help clarify the importance of
considering “disproportionate or undue burden” on a case-by-case basis.

Taken as a whole, States’ obligations with regard to accessibility include:

1. Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to accessibility;

Example: The State adopts legislation requiring that new buildings are
accessible for persons with disabilities.

2. Obligation to protect: States must ensure that non-State or “private” actors
(such as businesses that offer services and facilities to the public) do not
create or fail to remove barriers to access for persons with disabilities.

Example: The State enforces laws and policies requiring public
accommodations, such as restaurants, community centres and libraries, to
be accessible to persons with disabilities and fines facilities that are non-
compliant.

Example: The State provides a hotline or website for private employers
to seek advice and assistance on job accommodations for persons with
disabilities.

3. Obligation to fulfil: States must take proactive action (such as measures
indicated in the provisions outlined in Article 9) to ensure accessibility for
persons with disabilities.

Example: The State creates a Task Force on Court Accessibility, undertakes
access audits, and implements modifications designed to improve the
accessibility of court services and facilities.

Example: The State provides sign language interpretation and videophones
for travellers who are deaf in airports.

In sum, international human rights law strongly supports accessibility for persons
with disabilities, so that persons with disabilities may live independently and fully
participate in all aspects of life.
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THE MALAYSIAN PERSONS WITH DISABILITIES ACT OF 2008

In 2008, Malaysia enacted a national disability law that provides detailed provisions on accessibility.

* The Preamble of the Act recognizes “the importance of accessibility to the physical, social,
economic and cultural environment, to health and education and to information and
communication, in enabling persons with disabilities to fully and effectively participate in society”

* The Act includes a Chapter on accessibility that states in Article 26 that “Persons with
disabilities shall have the right to access to and use of, public facilities, amenities, services
and buildings open or provided to the public on equal basis with persons without disabilities,
but subject to the existence or emergence of such situations that may endanger the safety of
persons with disabilities.”

» The Act specifies obligations in relation to access in the following realms:
Access to public transport facilities

Access to education

Access to employment

Access to information, communication and technology

Access to cultural life

Access to recreation, leisure and sport

vV VvV VvV V V VvV VvV

The Act covers access to health for persons with disabilities
> The Act covers access to assistance in situations of risk and humanitarian emergencies

Source: The Malaysian Persons with Disabilities Act of 2008, Law 685.

* American Council of the Blind: http://www.acb.org/resources/index.html
> Helpful resources for blind and visually impaired persons.
* Canadian Human Rights Commission, International Best Practices in

Universal Design: A Global Review: http://www.chrc-ccdp.ca/whats_new/
default-en.asp?id=376

> Worldwide report on best practices in universal design.
* The Center for Universal Design: http://www.design.ncsu.edu/cud/about_ud/
udprinciples.htm

> Aninitiative of the College of Design at North Carolina State University
providing information, technical assistance, and research on accessible
and universal design in housing, commercial and public facilities, outdoor
environments, and products.
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Committee on Economic, Social and Cultural Rights, General Comment No.
5: Persons with Disabilities (1994): http://www.unhchr.ch/tbs/doc.nsf/(Symbol
)/4boc449a9ab4tf72c12563edo054f17d?Opendocument

> General Comment of the ICESCR Committee on persons with
disabilities.

Manila Declaration on Accessible Information and Communication
Technologies (ICT), adopted by the Interregional Seminar and Regional
Demonstration Workshop on Accessible ICT and Persons with Disabilities,
Manila, Philippines (March 3-7, 2003): http://www.un.org/esa/socdev/enable/
maniladecl.htm

> Declaration on accessible ICT.
National Assembly of State Arts Agencies, Design for Accessibility: A Cultural

Administrator’s Handbook (2003): http://[www.nea.gov/resources/Accessibility/
pubs/DesignAccessibilityhtml

> Helpful overview of accessibility issues in the context of cultural
administration.

Tom Rickert, “Accessible Transportation Around the World,” Access Exchange

International: http://www.independentliving.org/mobility/mobility.pdf

> Tips and guidelines on achieving accessibility in all countries)

UN Global Audit of Web Accessibility: http://www.un.org/esa/socdev/enable/

gawanomensa.htm

> Report on the investigation of the accessibility of 100 leading websites
from 20 countries from around the world.

US Department of Justice, Americans with Disabilities Act Standards for

Accessible Design (2010): http://www.ada.gov/2010 ADAstandards_index.htm

> Standards of accessibility pertaining to the Americans with Disabilities Act.

W3C Web Accessibility Initiative: http://www.w3.org/WAI/Policy/

> Policies addressing web accessibility.
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CHAPTER 3: THE RIGHT TO PARTICIPATION
IN POLITICAL AND PUBLIC LIFE

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 29, Participation in political and public life

States Parties shall guarantee to persons with disabilities political rights and the opportunity to
enjoy them on an equal basis with others, and undertake to:

a. Ensure that persons with disabilities can effectively and fully participate in political and
public life on an equal basis with others, directly or through freely chosen representatives,
including the right and opportunity for persons with disabilities to vote and be elected, inter
alia, by:

i. Ensuring that voting procedures, facilities and materials are appropriate, accessible and
easy to understand and use;

ii. Protecting the right of persons with disabilities to vote by secret ballot in elections and
public referendums, without intimidation, and to stand for elections, to effectively hold
office and perform all public functions at all levels of government, facilitating the use of
assistive and new technologies where appropriate;

iii. Guaranteeing the free expression of the will of persons with disabilities as electors and to
this end, where necessary, at their request, allowing assistance in voting by a person of their
own choice;

b. Promote actively an environment in which persons with disabilities can effectively and fully
participate in the conduct of public affairs, without discrimination and on an equal basis with
others, and encourage their participation in public affairs, including:

i. Participation in non-governmental organizations and associations concerned with the
public and political life of the country, and in the activities and administration of political
parties;

ii. Forming and joining organizations of persons with disabilities to represent persons with
disabilities at international, national, regional and local levels.

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right to participation in political and public life;

* Explain the importance of participation for achieving disability rights;

* Understand the interrelationship between the right to participation and
other human rights;

* Identify ways in which the rights of persons with disabilities to participate
in political and public life and decision-making generally has been promoted
or denied;
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* Describe the provisions regarding participation in the Convention on the
Rights of Persons with Disabilities (CRPD); and

* Highlight possible advocacy strategies to advance the right of persons with
disabilities to participate in decision-making, including in political and
public life.

GETTING STARTED: THINKING ABOUT
PARTICIPATION IN POLITICAL AND PUBLIC LIFE

Persons with disabilities have too often been excluded from participating in the
decisions that affect their lives. Their absence from decision-making processes
reinforces barriers to full participation in society.

The enjoyment of the right of persons with disabilities to participate in decision-
making, including participation in political and public life, is interrelated to their
enjoyment of other human rights. For example, if a person with a disability is denied
her or his right to education, the right to participate in political processes is also
compromised because education provides the basis for active citizenship. Access
to information is another precondition to the right to vote and to participate in
decision-making in society. Similarly, if a person with a disability has no access to
transportation, the person may not be able to register to vote, to cast a ballot at a
polling station, or to participate in a public hearing on an important community
issue that affects that person. Discriminatory laws may permanently deny persons
with disabilities their legal rights and thus deny them their legal capacity, as in the

.
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case of processes that strip the rights of persons with psychosocial disabilities to
make decisions about medical interventions. These examples demonstrate how
human rights are indivisible, interdependent, and interrelated.

The right to political participation has been denied to persons with disabilities
throughout the world for a variety of reasons. Discriminatory laws rooted in
stigma and prejudice may restrict or even prohibit altogether the right to vote,
particularly for persons with psychosocial or intellectual disabilities. Stereotypes
associated with disability may also serve to exclude persons with disabilities from
inclusion in public outreach by political parties or for consideration as candidates
tor public office. Lack of access to information, such as the timing of public
meetings or election campaign material, can also be a barrier to participation.
Communication barriers frequently exclude persons who are deaf or hard of
hearing from decision-making processes, such as medical decision-making. In the
context of international development, donor organizations or service providers
may wrongly assume that persons with disabilities are unable or uninterested in
taking part in the planning and implementation of development projects. These
and numerous other barriers serve to reinforce the exclusion and isolation of
persons with disabilities in political and public life and, more generally, preclude
their participation in decision-making in all areas where their interests are
affected, whether in the public or private realm.

Attitudes about the value of inclusion of persons with disabilities in decision-making processes;

Lack of accessible information about public meetings and consultations, political parties, and
voting and registration;

Lack of transportation to public meetings, registration, and polling stations;

Physical barriers to public buildings, including courts, voting registration centres, and polling
stations;

Polling stations in rooms too small to accommodate persons using wheelchairs and voting
boxes placed on high tables;

Lack of accessible information on voting procedures for voters with sensory disabilities;
Poorly trained election workers;

Hostility towards and/or exclusion of persons with psychosocial disabilities and intellectual
disabilities in decision-making processes;

Lack of alternative voting devices or accessible voting methods for persons with sensory
disabilities; and

Lack of mobile voting mechanisms for persons who cannot leave their homes or who are
currently residing in hospitals/institutions.
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The right to participate in political processes is a well-established principle of
human rights law and is expressed in Article 21 of the Universal Declaration
of Human Rights (UDHR). Furthermore, Article 25 of the International
Covenant on Civil and Political Rights ICCPR) provides that:

[Elvery citizen shall have the right and the opportunity... without reasonable
restrictions...to vote and to be elected at genuine periodic elections which shall
be universal and equal suffrage and shall be held by secret ballot, guaranteeing
the free expression of the will of the electors.

Specialized human rights conventions, including the Convention on the
Elimination of All Forms of Racial Discrimination (CERD), the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW)
and the Convention on the Rights of the Child (CRC) all recognize the right to

participate in decision-making for racial minorities, women, and children respectively.

The Convention on the Rights of Persons with Disabilities (CRPD)
elaborates on the right of persons with disabilities to participate in the political
life of their societies and provides specific guidance to States on implementing
this right. Participation in the context of the CRPD extends beyond voting and
encompasses the right of persons with disabilities to participate in decision-
making processes on an equal basis with others where their interests are affected.
Specifically, Article 29, Participation in political and public life, guarantees the
right of persons with disabilities:

* ’Tovote in elections on a non-discriminatory basis;

* To access an effective, impartial, and non-discriminatory procedure for the
registration of voters;

* To have equal and effective access to voting procedures and facilities in
order to exercise their right to vote, including the provision of reasonable
accommodation;

e To cast their ballot in secret;

* To have assistance in order to exercise their right to vote or to stand for
election as a candidate for public office;

* To participate in the conduct of public administration, including the
administration of political parties and civil society;

* To participate in the work of international organizations, including serving as
a representative of government in international organizations; and

* To form and join disabled people’s organizations (DPOs) at all levels.

States Parties to the CRPD are required to ensure the right to participate in political
processes, including voting. Importantly, States must also take positive actions to
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assure that citizens with disabilities actually have the opportunity to exercise their
political rights. In Article 3, General principles, the CRPD makes participation a
fundamental principle and calls for “[f}ull and effective participation and inclusion
insociety.” Article 4, General obligations, requires States to “closely consult with and
actively involve persons with disabilities, including children with disabilities, through
their representative organizations,” in the “development and implementation of
legislation and policies.” ThroughArticle 29, Participation in political and public
life; Article 3, General principles; and Article 4, General obligations, the CRPD
sets forth the clearest expression in international human rights law of the right to
participation in decision-making when one’s interests are affected.

The CRPD Committee in its concluding observations in relation to its review of the report
of Spain expressed its concern regarding the permissibility of restrictions on the right to vote of
persons with intellectual or psychosocial disabilities in situations where such persons have been
deprived of legal capacity or placed in an institution. It also expressed regret at the number of
persons denied their right to vote and the fact that such disenfranchisement appeared to be the
rule and not the exception.

The CRPD Committee recommended that:

* A comprehensive review of legislation be undertaken to ensure that persons with disabilities
have the right to vote and participate in political and public life on an equal basis with others,
whatever their legal status or living arrangement;

* Amendments be made to legislation to secure the right to vote and the provision of assistance
to facilitate political participation rights; and

» All persons with disabilities who are elected to a public position are provided with all required
support, including personal assistants.

The Committee’s concluding observations make clear that the political rights of persons with
disabilities must be legislatively protected and that voting restrictions on the basis of disability are
impermissible.

Source: Committee on the Rights of Persons with Disabilities, “Consideration of Reports submitted by States under Article 35,
Concluding Observations — Spain” (19 May 2011): http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Session6.aspx
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Taken as a whole, States’ obligations with regard to the right to participation in
political and public life include:

I.

2.

Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to enjoyment of the right to participate in
political and public life for persons with disabilities.

Example: The State does not limit the right of persons with disabilities to
vote on the basis of disability in its electoral code and acts to repeal a law
that excludes persons under guardianship from voting.

Example: The State amends its electoral procedures to ensure that persons
with disabilities are allowed to be accompanied by a person of their choice
to exercise their right to vote, including in the voting booth when casting
their vote.

Obligation to protect: States must ensure that non-State or private actors
do not violate the right of persons with disabilities to participate in political

and public life.

Example: The State takes measures to ensure that election access is included
in the programming of domestic and international election monitors.

Example: The State ensures that election equipment, such as voting booths
and electronic voting machines procured for an election, are accessible to
persons with disabilities.

Obligation to fulfil: States must take proactive steps to ensure enjoyment of
the right to participate in political and public life by persons with disabilities.

Example: The State provides appropriate training of election officials
and supports information campaigns that are accessible to persons with
disabilities.

Example: The State undertakes a comprehensive audit of polling centres to
ensure that they are accessible to persons with physical disabilities, such as
wheelchair users.

In sum, international human rights law makes clear that States have the obligation
to respect, protect, and fulfil the rights of persons with disabilities to participate in

political and public life and decision-making more generally where their interests

are affected. The enjoyment of the right to participate facilitates the enjoyment
of all other human rights.
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MEASURES TO ENHANCE PARTICIPATION IN POLITICAL LIFE AND
DECISION-MAKING BY PERSONS WITH DISABILITIES

Training of elected representatives on disability issues (for example, parliamentarians, local
council members);

Capacity building among disabled people’s organizations to enhance their role in public
decision-making processes of all types;

Disability awareness campaigns;
Outreach campaigns highlighting the right of persons with disabilities to vote and be elected;
Public forums with political parties to present a unified disability platform;

Development of an election access task force to work with election officials and national
election commissions on access issues;

Inclusion of the voice and image of persons with disabilities in civil and voter education
materials;

Development of Tactile Ballot Guides for voters who are blind, allowing their votes to be cast
independently and in secret;

Training of election officials on accessibility;

Inclusion of persons with disabilities in election observation and inclusion of access issues on
all election observation forms;

Participation in the planning of development programmes and lobbying development
organizations for inclusion; and

Encouragement of government ratification of the CRPD.

INCLUSIVE CIVIC AND VOTER EDUCATION

Ensuring that civic and voter education processes are inclusive of persons
with disabilities and their families is one way of facilitating active citizenship.
Participation in voting is empowering and sets the stage for participating in
community life in other spheres, such as economic opportunity. Disabled people’s
organizations (DPOs) should actively promote the participation of persons
with disabilities and can serve as essential resources on disability inclusion to
election commissions, civic and voter education organizations, and political
parties. Moreover, persons with disabilities should be included in voter education
initiatives as educators and voting materials should reflect the positive image
of persons with disabilities. Such inclusion has the added benefit of helping to
raise the visibility of persons with disabilities in society and confronting harmful

stereotypes that reinforce exclusion and marginalization.
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There are numerous examples of successful strategies for enhancing the
participation of persons with disabilities in civic and voter education campaigns.
Some of these include:

* Ensuring that persons with disabilities and their representative organizations
are included in voter education campaigns as participants and as educators;

* Planning voter education activities in accessible venues and holding voter
education sessions at DPOs;

* Inclusion of the voice and image of persons with disabilities in civic and voter
education materials (for example, designing posters with images of voters
with disabilities exercising their right to vote);

* Providing closed captions and sign language interpreters on televised voter
information announcements;

* Ensuring that voters with disabilities have information on their right to have
assistance in casting their vote, including by a person of their own choosing;

* Providing voter education and information in accessible formats (for
example, large print, electronic format for voters that use screen-reading
technology, written material, and easy-to-understand language for persons
with intellectual disabilities); and

* Capacity building among DPOs to enhance their role in civic and voter
education.

Civic and voter education initiatives present opportunities for DPOs to enhance

disability awareness and increase the participation of persons with disabilities in

political decision-making. They also provide opportunities for disability advocates
to work with other civil society groups on voter awareness and education. In this
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way, DPOs can share information and advocacy goals with other civil society
groups and learn their advocacy strategies and priorities.

The CRPD provides that persons with disabilities have the right to vote, which
means they have the right to register to vote, to receive voting information, and
to cast their ballot in elections. States are required to provide procedures and
facilities for voter registration and polling that are accessible to persons with
disabilities. States are also required to ensure that all voters have the right to
vote in secret. Although the right to register to vote and to vote on polling day
extends to all persons, it is subject to the usual eligibility requirements, such as
age and nationality. Certain disqualifications may apply to otherwise eligible
voters, including sentencing by a competent court in criminal proceedings. In the
absence of such disqualifications, no person can be barred from exercising his or
her right to vote, provided she or he meets the other eligibility requirements.

Too often discriminatory disqualifications on the basis of disability disenfranchise
persons with disabilities, such as exclusions from voting based on a declaration
of legal incompetence or incapacity by a court. The CRPD prohibits voting
exclusions on the basis of disability, restrictions that very often impact persons
with intellectual and psychosocial disabilities. Exclusions and disqualifications
relating to mental capacity must be regarded as discriminatory; and, even
assuming that they were permitted, they are often applied arbitrarily and without
court declarations. In this context, therefore, education of voters, registration and
polling officials, and persons with disabilities themselves is particularly important.

EUROPEAN COURT OF HUMAN RIGHTS RULES ON
DISENFRANCHISEMENT OF VOTER WITH A DISABILITY

In Alajos Kiss v. Hungary, the applicant contested his exclusion from the electoral register on the
basis that he was under partial guardianship following a diagnosis of bipolar disorder. Because the
Hungarian Constitution contained an absolute voting ban for people put under guardianship, the
applicant was not permitted to vote in the 2006 parliamentary elections.

The European Court of Human Rights held unanimously that an automatic ban on voting for
a person under guardianship violated the right to free elections of Article 3 of Protocol 1 of the
European Convention on Human Rights. The Court also held that the State had to provide weighty
reasons when applying a restriction on fundamental rights to a particularly vulnerable group, such
as persons with mental disabilities. The Court did, however, accept the Hungarian government’s
contention “that only citizens capable of assessing the consequences of their decisions and making
conscious and judicious decisions should participate in public affairs.” On the other hand, the
Court did not accept the permissibility of an automatic exclusion from the right to vote. The Court
noted the relevance of the standards set forth in the CRPD in its ruling.

Source: Alajos Kiss v. Hungary, Eur. Ct. H.R. Application No. 38832/06 (20 May 2010): http://cmiskp.echr.coe.int/tkp19g7/view.asp?action
=html&documentld=868178&portal=hbkmé&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA3986 49
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Voting procedures and facilities must be accessible to persons with disabilities.
Polling stations must be free of physical barriers that might prevent a person with
a physical disability from registering or voting. For example, stairs are barriers for
persons who use wheelchairs or have mobility impairments and can also present
dangers to voters who are blind or visually impaired. Communication barriers can
prevent voters with hearing impairments from exercising their right to register
and to vote. Sign language interpreters or written material highlighted with
clear illustrations may provide accommodations for such voters. Plain language
materials may assist voters with intellectual disabilities in exercising their right to
vote. The training of election officials is essential to enable voters with disabilities
to be appropriately accommodated and treated in a non-discriminatory manner.

All people have the right to vote in secret, an absolute right that may not be
restricted. In many countries, however, voting and registration procedures are
not made accessible to persons with disabilities to allow for their secret voting,
especially for voters who are blind. Voters who are blind may exercise their right to
vote in secret with a tactile ballot guide or with a voting machine that has audible
instructions. Many countries have introduced accessible procedures that provide
voters who are blind with the right to vote in secret.

In the 2005 Liberian elections, the National Elections Commission, together with the International
Foundation for Election Systems (IFES), printed Tactile Ballot Guides to enable voters who are
blind to mark their ballot independently, thereby preserving their rights to vote in secret. Election
officials were trained on the use of this guide so that they could assist voters wishing to use them.
A coalition of DPOs held voter education sessions throughout Liberia in which they explained to
voters how to use the guides. Tactile Ballot Guides have been used in many countries, including
Armenia, Ghana, and Yemen.

Persons with disabilities also have the right to assistance in the exercise of their
registration and voting rights. For example, they may select a friend or family
member to accompany them to the polls. The right to assistance is particularly
important where registration and polling stations are not fully accessible. Service
animals may also facilitate political participation rights.

In many countries around the world, DPOs have played important advocacy roles
to enhance the accessibility of electoral processes for all and also to raise awareness
about disability issues more generally. Electoral processes present opportunities for
disability advocates to raise the visibility of disability issues, to engage with political
parties, and to assess the extent to which national elections commissions are working
to ensure access and realization of the right to vote for persons with disabilities.
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Persons with disabilities have the right to stand for election to public office.
While States may limit that right to those who have reached a minimum age,
restrictions must be justifiable and reasonable. Disability should never apply as a
restrictive condition.

Persons with disabilities likewise enjoy equal access to public service and
government jobs at all levels, including working at local government offices, as
well as serving as government representatives at international levels, such as the
United Nations. Indeed, a number of elected representatives with disabilities and
governmental public servants participated in the UN negotiations that resulted in
the adoption of the CRPD. Such inclusion helps to ensure that government at all
levels takes into account the needs of persons with disabilities.

In some countries DPOs have advocated for positive measures in order to ensure
that their interests are effectively represented in their legislatures. In Uganda, for
example, the Constitution requires that a certain percentage of seats in Parliament
be accorded to representatives with disabilities. In other countries, the executive may
appoint a certain number of parliamentary seats. In Namibia, for example, this policy
has resulted in the presidential appointment of representatives with disabilities to
parliament. In other cases, persons with disabilities may have representation through
a Disability Advisor linked to the executive branch, as in the case of the Swedish
Disability Ombudsman or Namibian Disability Advisor, or through a Council on
Disability; as in the case of the United States National Council on Disability.

PARLIAMENTARY PARTICIPATION AND PERSONS WITH DISABILITIES

Canada: Following the election ofa personwith adisability to the House of Commons, modifications
were made to Standing Orders of the House to “permit the full participation in the proceedings
of the House of any Member with a disability.” This allows the Speaker to exempt such a member
from the requirement to stand for debate and voting. Members of Parliament with disabilities are
now allowed to be accompanied by an assistant on the floor of the House.

New Zealand: In November 2011, New Zealand voters elected the first deaf Member of Parliament,
Mojo Mathers, a member of New Zealand’s Green Party:.

Uganda: Uganda’s new constitution, written in 1995, requires that five of the national members of
Parliament have personal experience with disability. The Local Government Act of 1997 provides
for the election of one woman with a disability and one man with a disability to every village,
parish, sub-county, and district council. Incredibly, there are some 47,000 representatives sitting on
directly elected bodies, easily the largest group of politicians with disabilities anywhere in the world.
Members of Parliament with disabilities have served on a variety of Parliamentary committees,
including Presidential Appointments, Rules and Privileges, Legal and Parliamentary Affairs,
Commissions, Statutory Authorities, State Enterprises, Social Services, Public Service, Gender, and
Local Government. Serving in the Parliament is more accessible now that rules have been changed
to permit guide dogs and sign language interpreters in meeting and parliamentary sessions.
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South Africa: Eleven members of the South African Parliament are disabled. Prior to the 1994
elections, activists with disabilities looked for the political base to advance their cause. They used
the Disability Rights Charter they had produced as a bargaining chip to pressure the ruling African
National Congress (ANC) to establish a disability unit. Within three years a national disability
strategy was adopted, and the unit was moved to the Office of the Deputy President.

RIGHT TO FORM AND JOIN ORGANIZATIONS

The CRPD recognizes the right of persons with disabilities to form and join
DPOs for the purpose of representation at all levels. This right reflects the
human right of anyone to found an association with others around a particular
issue or to join an existing association. Forming an association and joining as a
member must be voluntary: no one can be forced to join any association. States
must provide a legal framework for establishing association and must protect this
right against interference.

DPOs are explicitly referenced in the CRPD because they refer to organizations
established by and for persons with disabilities themselves. Associations
established and run by persons with lived experience of disability are best placed
to ensure that the voice of persons with disabilities is heard in decision-making
processes. DPOs played an important role in the process of drafting the CRPD
and will continue to play critical roles in the implementation of the treaty:.

USEFUL RESOURCES ON PARTICIPATION
IN POLITICAL AND PUBLIC AFFAIRS

* Council of Europe, Committee of Ministers, “Recommendation CM/Rec 14
on the participation of persons with disabilities in political and public life”
(2011): https://wed.coe.int/ViewDoc.jsp?Ref=CM/Rec(2011)14&Language=lan
English&Ver=original&Site=CM&BackColorInternet=C3C3C3&BackColorl
ntranet=EDBo21&BackColorLogged=F5D383

> Recommendations to Member States on facilitating the rights of persons
with disabilities in politics and public life.

* European Union Agency for Fundamental Rights, “The Right to Political
Participation of Persons with Mental Health Problems and Persons with
Intellectual Disabilities,”(2010): http://fra.europa.eu/fraWebsite/research/
publications/publications_per_year/pub-disability-overview_en.htm

> Details results of study to assess the enjoyment of the right to political
participation for persons with mental and intellectual disabilities in the
European Union.

.
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Guy S. Goodwin-Gill, Free and Fair Elections, Inter-Parliamentary Union
(20006):

> Detailed coverage of international standards for free and fair elections.

Inclusion Europe, Recommendations for Accessible Elections in Europe (2011):

> Details, among other things, the disproportionately low percentage of
voting among persons with intellectual disabilities in various European
countries.

International Foundation For Electoral Systems (IFES), “Global Initiative to
Enfranchise People with Disabilities”: http://www.electionaccess.org

> Resources on election access.

U.S. Department of Justice, Civil Rights Division, Disability Rights Section,

“Americans with Disabilities Act Checklist for Polling Places,” (February
2004): http://www.ada.gov/votingck.htm

> Providing very detailed accessibility guidance specifically for polling

centres.
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CHAPTER 4: FREEDOM OF EXPRESSION
AND OPINION

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 21, Freedom of expression and opinion and access to information

States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise
the right to freedom of expression and opinion, including the freedom to seek, receive and impart
information and ideas on an equal basis with others and through all forms of communication of
their choice, as defined in article 2 of the present Convention, including by:

a. Providing information intended for the general public to persons with disabilities in
accessible formats and technologies appropriate to different kinds of disabilities in a
timely manner and without additional cost;

b. Accepting and facilitating the use of sign languages, Braille, augmentative and alternative
communication, and all other accessible means, modes and formats of communication of
their choice by persons with disabilities in official interactions;

c. Urging private entities that provide services to the general public, including through the
Internet, to provide information and services in accessible and usable formats for persons
with disabilities;

d. Encouraging the mass media, including providers of information through the Internet, to
make their services accessible to persons with disabilities;

e. Recognizing and promoting the use of sign languages.
Article 2, Definitions (excerpts)
For the purposes of the present Convention:

“Communication” includes languages, display of text, Braille, tactile communication, large print,
accessible multimedia as well as written, audio, plain-language, human-reader and augmentative
and alternative modes, means and formats of communication, including accessible information and
communication technology;

“Language” includes spoken and signed languages and other forms of non-spoken languages.

The information contained in this chapter will enable participants to work
towards the following objectives:

Define the right to freedom of expression and opinion;

Explain the importance of the right to freedom of expression and opinion for
persons with disabilities;

Understand the interrelationship between the right to freedom of expression
and opinion and other human rights;
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* Identify ways in which the right to freedom of expression and opinion of
persons with disabilities has been promoted or denied; and

* Understand the provisions related to freedom of expression and opinion in
the Convention on the Rights of Persons with Disabilities (CRPD).

The human right to freedom of expression and opinion addresses a number of
specific but interrelated concepts, each of which can be subjected to differing
degrees of restriction by States:

Everyone has the right to hold any opinion or view, regardless of how popular,
unpleasant, or controversial others might find that opinion. This is a right that is
absolutely protected and cannot be subjected to any form of restriction by States,
as to do so would be to permit State interference into people’s very minds and
thoughts. Essentially we all have the right to think as we please and not to be told
what or how to think.

The right to freedom of expression has two distinct parts:

* The right to impart or share information and ideas of all kinds; and

* The right to seek and receive information.

The right to freedom of expression includes the right to exchange information and
articulate ideas and opinions, as well as to obtain information so that ideas and
opinions can be developed. Unlike the right to freedom of opinion, the right to
treedom of expression carries with it certain responsibilities and can be subjected
to restrictions by the State. The expression of ideas or exchange of information can
sometimes be harmful to others, such as when people incite hatred against others or
say untrue things that could harm the reputation of another person. For this reason
the State is permitted to impose some restrictions on the right to expression in the
interests of public safety, order, health, morals, or protection of the fundamental
rights and freedoms of others. However, such restrictions must be provided by
law and actually necessary to protect those interests. In addition, any restrictions
imposed by the State should not be so great as to effectively eliminate the right.

The right to freedom of expression and opinion is critical to the enjoyment of
other human rights by persons with disabilities. For example, it would be hard to
imagine the forming and effective functioning of disabled people’s organizations
(DPOs) without the ability of members to participate in the sharing and exchange
of information and ideas. Similarly the ability of persons with disabilities to
participate in political and public life, such as through voting and public service,
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would be severely hampered if candidates could not express their views and voters
could not access information about the issues. The formation and exchange of
ideas is also essential to the right to education, where research and debate are
critical components of many academic environments. In the same way, the
development and exchange of ideas is critical to the development of culture and
can provide an important means of expression.

S
»

Despite the importance of the right to freedom of expression and opinion, persons
with disabilities face numerous barriers to full enjoyment of this right. For instance,
many persons with disabilities lack access to information in accessible formats.
This is certainly true for mainstream media, where not all television programmes
are broadcast with subtitles, captioning, or inset sign language interpretation
for viewers who are deaf, or audio description for viewers who are blind or have
visual impairments. Few newspapers are available in Braille or audio format in a
timely manner for readers who are blind, and fewer still offer content in plain
language suitable for people with intellectual disabilities. Despite the growing use
of the Internet as a source of news and a means of research, many websites remain
inaccessible to persons with disabilities. Emerging technologies, such as digital
broadcasting and broadband, have the potential to enhance the accessibility
teatures available to persons with disabilities. However, this potential will only
be realized if decision-makers responsible for how information is distributed are
aware of the need to address accessibility and are willing to listen to the views of
product users who have disabilities.

Aswith other humanrights, one of the greatest barriers to enjoyment of the right to
freedom of expression and opinion can be the attitudes of others. Prevailing social
attitudes and stereotypes often create an environment in which the opinions of
persons with disabilities are not welcome. Even when they do express themselves,
theirideas and opinions maynot be accepted as worthy of consideration on an equal
basis with those of others. Persons with intellectual and psychosocial disabilities
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commonly face pressure from others to conform not only in their way of thinking,
but also in their methods of expressing themselves, to a manner considered “more
acceptable.” Some people with psychosocial disabilities have noted that forced
treatment involving psychotropic medications can interfere substantially with
a person’s thought processes, making it difficult to think clearly and formulate
opinions. In some cases the actual objective of using these therapies is to alter the
way people with psychosocial disabilities think and express themselves so that
their behaviour and beliefs do not offend or upset other people. This treatment
is often defended by the argument that it is in the person’s best interests to avoid
thoughts, ideas, and opinions that are “not rational.”

Violations of other human rights can also negatively impact the enjoyment of
the right to freedom of expression and opinion by persons with disabilities. For
example, lack of access to education can hamper the opportunities for persons with
disabilities to acquire knowledge and learn skills that contribute to developing
ideas and sharing those ideas with other people. Violations of the right to privacy
may discourage persons with disabilities from expressing their ideas in letters or
other forms that they feel may be subject to search or confiscation. Such concerns
may be heightened for people who do not enjoy the right to live independently
and in the community. These people often live in institutional settings where staff
or others living there may not be sufficiently respecting their right to privacy.

In summary, the right to freedom of expression and opinion is essential to the
ability of persons with disabilities to develop as individuals and to participate in
societies on an equal basis with others. However, full enjoyment will remain elusive
tor persons with disabilities as long as access, attitudinal, and other barriers exist.

The United Nations commissioned Nomensa, a company specializing in technology accessibility,
to conduct a survey of websites from around the world in order to obtain an indication of the
“accessibility of websites that persons with disabilities might access as part of their daily lives.”
The survey examined 100 websites from 20 countries, focusing on five sectors: travel, finance,
media, politics, and retail. It found that the vast majority of those websites did not currently meet
internationally established accessibility standards and that many would need considerable work to
upgrade them. Indeed, only 3 of the 100 websites met the basic accessibility rating. The following
excerpts from the report represent some of the survey’s findings, and indicate barriers to access
experienced by a variety of persons with disabilities:

* 93% did not provide adequate text descriptions for graphical content, causing problems for
persons who are visually impaired,;

* 78% used foreground and background colour combinations with poor contrast, making it
difficult for people with mild visual conditions such as colour blindness to read information; and

* 97% used link text that did not clearly indicate the destination of the link, causing confusion
for people with learning difficulties.

Source: Nomensa, United Nations Global Audit of Web Accessibility (2006): http://www.un.org/esa/socdev/enable/documents/
execsumnomensa.doc
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Article 19 of the Universal Declaration of Human Rights (UDHR) provides a
concise description of the right to freedom of expression and opinion that captures
the essential elements, including the right to hold opinions “without interference,”
as well as the right to receive and impart information and ideas “through any media
and regardless of frontiers.” Thus, there are no geographic restrictions on the right,
and the right can be enjoyed regardless of the methods or media used.

The International Covenant on Civil and Political Rights ICCPR) further
elaborates this right, addressing in more detail when and how States may place
restrictions on its enjoyment. Article 19 of the ICCPR does not permit restrictions
on the freedom of people to hold opinions. However, it does permit restrictions
on the right to freedom of expression in order to respect the “rights or reputations
of others,” national security, public order, public health, or morals. As noted by
the Human Rights Committee in General Comment No. 10 on freedom of
expression, any such restrictions must be provided by law and necessary to protect
the interests permitted by the article. They “may not put in jeopardy the right
itself” or be imposed arbitrarily.

Other international human rights conventions do not provide the same level of
detail about the freedom of expression and opinion as that given in the ICCPR.
For example, Article 5 of the International Convention on the Elimination
of All Forms of Racial Discrimination (CERD) merely notes that States must
prohibit and eliminate racial discrimination and guarantee equality in enjoyment
of the “right to freedom of opinion and expression.” Article 13 of the Convention
on the Rights of the Child (CRC) largely repeats the ICCPR provisions, though
Article 12 states that children should be able to express their views on matters
concerning them and that those views should increasingly be taken into account
as the child grows in maturity and competence.

CRPD Article 21, Freedom of expression and opinion, does not address the
parameters of the right to freedom of expression and opinion in the same detail as
the ICCPR. Instead, it examines specific issues impacting the ability of persons
with disabilities to enjoy the right on an equal basis with others. The article places
great emphasis on the need for information to be available in accessible formats
and technologies, whether distributed by the mass media or by public or private
actors. It also calls for States to accept sign language, Braille, and other means and
modes of communication that persons with disabilities choose to use whenever
they have “official interactions.” In recognition of the importance of sign language,
Article 21 also calls for States to recognize and promote the use of sign language. It
should be noted that the terms language and communication used in Article 21
are defined further in Article 2.
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The CRPD Committee, in its first concluding observations on education in relation to the Tunisia
report, recommended that the State Party:

Take measures to ensure that persons with disabilities can exercise the right to freedom of
expression and opinion on an equal basis with others and, in this regard, provide information
intended for the general public in accessible formats and — especially with respect to the deaf,
hard-of-hearing, and deafblind — recognize and promote the use of sign language.

Source: Committee on the Rights of Persons with Disabilities, “Consideration of Reports submitted by States under Article 35,
Concluding Observations — Tunisia,” (13 May 2011): http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Sessions.aspx

Taken as a whole, States’ obligations with regard to the right to freedom of
expression and opinion include:

I.

Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to the enjoyment of freedom of expression
and opinion for persons with disabilities.

Example: The State does not enact laws or policies that prohibit persons
who are deaf from communicating in sign language.

Example: The State provides legal protections to ensure that persons
with disabilities enjoy equal access to communications in a non-
discrimination law.

Obligation to protect: The State ensures that non-State or “private” actors,
such as businesses that distribute information to the general public, do not
create barriers to the enjoyment of the right of persons with disabilities to
freedom of expression and opinion.

Example: The State takes action to ensure that banks provide equal access
to checking accounts for persons who are blind.

Example: The State enacts and enforces alaw that requires private businesses
with websites to develop and maintain websites that are accessible to
persons with all types of disabilities.

Example: The State takes measures to monitor the implementation of
accessibility guidelines.

3. Obligation to fulfil: States must take proactive action to ensure enjoyment

of the right to freedom of expression and opinion by persons with disabilities.

Example: The State takes steps to provide signs in Braille in public buildings,
such as courthouses.
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Example: The State provides information on access to entitlement
programmes in plain language/easy-to-read formats.

Example: The State takes action to promote access to new information
technologies and systems for persons with disabilities.

In sum, international human rights law strongly supports the right to freedom of
expression and opinion for persons with disabilities, so that they may participate
tully in all aspects of life on an equal basis with others.

In 2002, Jean Ross and Janet Pringle of the Vocational and Rehabilitation Research Institute
(VRRI) gave a speech to the Plain Language Association International (PLAIN) entitled: “Hey,
I can read that! Perspectives on plain language and people with developmental disabilities.” Jean
Ross, who self-identifies as someone with a developmental disability, spoke of some of the reasons
why it is important for information to be available in plain language:

“It’s not fair when things we need to know are not written so we can read them. We feel left out. We
have to wait for our support workers, or our family to tell us things. Sometimes they don’t have time
or they forget. We should be able to read them for ourselves.”

Ross and other people with developmental disabilities work with people like Janet Pringle in order
to “translate” information into plain language. This helps to make the content of the information
accessible to as many people as possible. (The information might still need to be available in alternative
formats, such as Braille, in order to make it fully accessible to all people with other disabilities.)
After the information has initially been translated, the group works together to figure out what the
information is trying to say and whether it does so in a way that can be understood by everyone.

Source: Jean Ross and Janet Pringle, “Hey, I can read that! Perspectives on plain language and people with development disabilities,”
Plain Language Association International (PLAIN) Fourth Biennial Conference Proceedings (27 Sept. 2002): http://www.
plainlanguagenetwork.org/conferences/2002/perspect/perspect.pdf

Human Rights Committee, General Comment No. 10, Freedom of
Expression (Article 19 of the International Covenant on Civil and Political
Rights) (1983): http://wwwunhchr.ch/tbs/doc.nst/%28Symbol%:29/2bb2f14bfs
§8182ac12563edo048dfr7?Opendocument

> Discusses the equal importance of the freedom to impart information
and ideas and the freedom to seek out information and ideas.

International Norms and Standards Relating to Disability, I'V. Towards a
Rights Based Perspective on Disability, 1. Civil and Political Rights, 1.5 Right
to Freedom of Expression, UN Enable, http://www.un.org/esa/socdev/enable/
comp4or.htm#1.§
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U.S. Department of Health and Human Services, “Testing Documents for
Section 508 Compliance”: http://www.hhs.gov/web/508/testdocuments.html

> Reviews Internet accessibility for persons with disabilities.
United Nations Enable, “Manila Declaration on Accessible Information and

Communication Technologies (ICT),” (2003): http://www.un.org/esa/socdev/
enable/maniladecl.htm

> Reviews how accessible the internet is for persons with disabilities.
Nomensa, United Nations Global Audit of Web Accessibility (2006): http://www.
un.org/esa/socdev/enable/documents/execsumnomensa.doc

> Reviews how accessible the internet is for persons with disabilities.
W3C Web Accessibility Initiative, “Policies Relating to Web Accessibility”:
http://www.w3.org/WAI/Policy

> Provides information about national laws and policies that relate to web
accessibility for persons with disabilities.
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CHAPTER 5: THE RIGHT TO LIFE AND
PROTECTION IN SITUATIONS OF RISK

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 10, Right to life

States Parties reaffirm that every human being has the inherent right to life and shall take all
necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis

with others.

Article 11, Situations of risk and humanitarian emergencies

States Parties shall take, in accordance with their obligations under international law, including
international humanitarian law and international human rights law; all necessary measures to ensure
the protection and safety of persons with disabilities in situations of risk, including situations of
armed conflict, humanitarian emergencies and the occurrence of natural disasters.

OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

Define the right to life;

Define the right to protection in situations of risk and humanitarian
emergencies;

Understand the interrelationship between the right to life and protection in
situations of risk and other human rights;

Identify ways in which the right to life of persons with disabilities and
protection in situations of risk have been promoted or denied; and

Describe the provisions regarding the right to life and protection in
situations of risk and humanitarian emergencies in the Convention on the
Rights of Persons with Disabilities (CRPD).

GETTING STARTED: THINKING ABOUT THE RIGHT
TO LIFE AND PROTECTION IN SITUATIONS OF RISK

Disability is profoundly linked to the right to life. Persons with disabilities
are frequently denied their right to life, as well as their right to protection in
situations of risk in many contexts, such as natural disaster, armed conflict, and
other humanitarian emergencies.
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Harmful cultural practices may directly violate the right to life of persons with
disabilities. Where resources are limited, preferential treatment of boys in the
provision of food and medical attention directly impacts girls with disabilities and
their right tolife. In some cultures and societies, women and girls with disabilities are,
like other women, subjected to practices such as widow burning and dowry killings.
The practice of female genital mutilation often results in death from haemorrhaging
and can create life-threatening conditions later for women during childbirth.

Other practices likewise implicate the right to life of persons with disabilities. The
practice of euthanasia in many countries takes the form of withholding life-saving
treatment to a newborn child with a disability. Health care providers frequently
underestimate the quality oflife enjoyed by persons with disabilities. Consequently,
persons with disabilities are sometimes not given life saving interventions that
would otherwise be provided to patients. Disability rights organizations have
exposed cases where adults or children with disabilities have died at the hands of
medical personnel who unilaterally decided that their life was “not worth living.”
These cases have included the imposition of a “do not resuscitate order” (DNR
order) on the medical chart of patients with non-life threatening health care
conditions. A DNR order is intended to prevent attempts at Cardiopulmonary
Resuscitation (CPR) if a patient goes into cardiac or respiratory arrest.

Disability advocates have invoked the right to life in order to oppose physician-
assisted suicide. Other practices of concern include disability-selective screening
directed not at treatment but toward termination on the basis of disability. In
developing countries, the mortality rate of children with disabilities is frequently
disproportionately high because such children may not receive adequate health
care, including immunization from childhood diseases.

The enjoyment of the right to life by persons with disabilities is inextricably
linked to the enjoyment of other human rights. For example, if a person with a
disability has no access to health care or rehabilitation services, their right to life
may well come under threat. Subjecting persons with disabilities to dangerous
working environments or to conditions that amount to forced labour is likewise
potentially life threatening.

Access to information is another precondition to the enjoyment of human rights
and, in some instances, is directly related to the enjoyment of the right to life.
Thus, the failure of officials to provide important information in accessible
formats (for example, HIV/AIDS prevention programmes or emergency
evacuation procedures in times of natural disaster) may infringe upon the right
to life of persons with disabilities. These illustrations demonstrate that human
rights are indivisible, interdependent, and interrelated. What is clear is that
without respect for the right to life, all other human rights are without meaning.
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BARRIERS TO ENJOYMENT OF THE RIGHT TO LIFE

* Negative attitudes in society that life with a disability is “not worth living”;

* Life-threatening conditions in institutions and orphanages;

* Harmful cultural practices such as female genital mutilation, dowry killing, and widow
burning;

* Selective abortion based on disability;

* Infanticide and neglect of newborn infants with disabilities;

* Imposition of “do not resuscitate” (DNR) orders;

* Withholding of life-sustaining treatment for persons with disabilities in hospital settings;
* Sexual and domestic violence, particularly against women and girls with disabilities;

* TFailure to be inclusive of persons with disabilities in disaster management, programmes for
refugees and internally displaced persons, and other humanitarian programmes; and

* Lack of access to adequate food, clean water, shelter, and other basic survival needs.

WHAT DOES HUMAN RIGHTS LAW SAY ABOUT THE RIGHT

TO LIFE AND PROTECTION IN SITUATIONS OF RISK?

The right to life is the most fundamental of all human rights. Article 3 of the
Universal Declaration of Human Rights (UDHR) provides that “[e}veryone has
the right to life, liberty and security of person.” Article 6(1) of the International
Covenant on Civil and Political Rights ICCPR) states:

Every human being has the inherent right to life. This right shall be protected
by law. No one shall be arbitrarily deprived of his life.

The right to life is not absolute, however. For example, the death of a combatant
during a lawful act of war under international humanitarian law does not violate
the right to life. In certain limited circumstances, such as self-defence, a law
enforcement official may take the life of someone. Some jurisdictions permit
capital punishment for serious crimes, a practice that Article 6 of the ICCPR
acknowledges but also narrowly limits in those countries where the practice exists.

When a state recognizes the right to life in international law, it assumes various
duties. The UN Charter prohibits the threat or use of force by any State against
another State, except in exercise of the inherent right of self-defence. The
Human Rights Committee, which monitors the ICCPR, has stated in General
Comment 6 on the right to life that “States have the supreme duty to prevent
wars, acts of genocide and other acts of mass violence causing arbitrary loss of
life.” The State’s obligations include making every effort to avert the danger of war
and to strengthen international peace and security. These obligations constitute
the most important condition for the safeguarding of the right to life. States may
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not limit the right to life during times of war or emergency and are required to
provide protection and safety to persons who are non-combatants as a matter of
international humanitarian law.

States must also refrain from action that may intentionally take away life. The
Human Rights Committee has condemned the practice of infanticide for
infants with disabilities and noted that it “is gravely concerned at reports that
new-born handicapped infants have had their lives ended by medical personnel.”
The Committee on the Rights of the Child urged States to:

... review and amend laws affecting disabled children which are not compatible
with ... the Convention, for example legislation which denies disabled children
an equal right to life, survival and development (including, in those countries
which allow abortion, discriminatory laws on abortion affecting disabled
children, and discriminatory access to health services...).”

The Human Rights Committee has stressed that the protection of the right to
life requires that States adopt positive measures designed to protect life. These
may include measures to increase life expectancy, decrease infant and child
mortality, combat disease, and provide rehabilitation, adequate food, clean water,
shelter, and other basic survival needs. Rule 2.3 of the UN Standard Rules on
the Equalization of Opportunities for Persons with Disabilities requires
that “States should ensure that persons with disabilities, particularly infants and
children, are provided with the same level of medical care within the same system
as other members of society.”

The CRPD reflects these concerns about the right to life of persons with
disabilities. In Article 10, Right to life, the CRPD recognizes the inherent right
to life for persons with disabilities and, in addition, requires States to “take all
necessary measures” to ensure the enjoyment of that right by persons with
disabilities, on an equal basis with others. CRPD Article 11, Situations of risk and
humanitarian emergencies, requires positive measures of protection and safety
for persons with disabilities affected by situations of humanitarian emergencies
and risk. This provision was regarded as essential by the drafters of the CRPD to
ensure that the specific needs of persons with disabilities are taken into account
when providing assistance to persons affected or displaced by natural disaster,
armed conflict, or other emergency. Article 11 is closely connected to Article 10
insofar as natural disaster, war, and other acts of mass violence continue to take
the lives of thousands of innocent human beings every year.

¢ See Concluding Observations of the Human Rights Committee for The Netherlands, UN Doc.
CCPR/CO/72/NET (2001): http://wwwri.umn.edu/humanrts/hrcommittee/netherlands20o1.html

7 See Committee on the Right of the Child, “General Day of Discussion, Recommendations,”
CRC/C/66, Annex V, 16th Session (6 October 1997): http://www.ohchr.org/EN/HRBodies/CRC/
Documents/Recommandations/disabled.pdf
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The CRPD Committee issues Reporting Guidelines, which instruct States that have ratified the
CRPD on how to inform the Committee of their progress in implementing the treaty. Regarding
the right to life, the CRPD Committee asks States Parties to report:

Whether the legislation recognizes and protects the right to life and survival of persons with
disabilities on an equal basis with others;

Whether persons with disabilities are being subject to arbitrary deprivation of life;

Measures taken to ensure their protection and safety, including measures taken to include
persons with disabilities in national emergency protocols; and

Measures taken to ensure that humanitarian aid relief is distributed in an accessible way to
persons with disabilities caught in a humanitarian emergency, in particular measures taken
to ensure that sanitation and latrine facilities in emergency shelters and refugee camps are
available and accessible for persons with disabilities.

Source: Committee on the Rights of Persons with Disabilities, “Reporting Guidelines of the Committee on the Rights of Persons with
Disabilities,” (2009): http://www.ohchr.org/Documents/HRBodies/CRPD/CRPD-C-2-3.pdf

Taken as a whole, States’ obligations with regard to the right to life of persons
with disabilities and their right to protection and safety in situations of risk and
humanitarian emergency include:

I.

Obligation to respect: States must refrain from engaging in any act,
custom, or practice that creates barriers to enjoyment of the right to life and
protection in situations of risk.

Example: The State does not restrict access to medical care for persons
with disabilities.

Example: The State does not restrict access to food aid for persons with
disabilities, but must ensure access on the same basis as others.

Obligation to protect: States must ensure that non-State or private actors
do not violate these rights.

Example: The State takes measures to ensure careful monitoring of all
settings where persons with disabilities live or receive services, whether
publicly or privately operated, and takes measures to move persons with
disabilities out of institutions and into community living situations with
appropriate supports.

Example: The State includes persons with disabilities in disaster
preparedness planning and provides services that are inclusive of persons
with disabilities, such as appropriate evacuation procedures.
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3. Obligation to fulfil: States must take proactive steps to ensure enjoyment
of the right to life and protection in situations of risk by persons with
disabilities.
Example: The State undertakes information campaigns that seek to dispel
the myth that persons with disabilities have lives “not worth living.”

Example: The State initiates training programs for disaster preparedness
and relief workers that include the care of persons with disabilities in the
general population.

In sum, States have the obligation to respect, protect, and fulfil the right to life
of persons with disabilities and their right to protection and safety in situations of
risk and humanitarian emergency:.

Persons with disabilities living in institutions are at high risk for human rights
abuse, including infringements on the right to life. Placing persons in large-scale
institutions, instead of providing for living arrangements within the community, is
isolating and makes close monitoring of conditions nearly impossible. Disability
Rights International (DRI) has documented egregious violations of the right
to life for children and adults with diverse disabilities detained in dismal and
dangerous institutions.* DRI’s human rights reports document at length highly
unhygienic conditions of detention; excessive use of physical restraints; lack of

% For the webpage of the US-based organization, Disability Rights International, see www.dri.org
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adequate food, water, clothing, and medical care; and other dangerous and life-
threatening conditions, such as freezing conditions where patients have froze to
death. DRI and many other disability rights organizations advocate for the closure
of such facilities and call for enjoyment of the right to live independently and in
the community, with appropriate supports. (See also Part 2, Chapter 6, Freedom
from Torture and Other Forms of Abuse).

DOCUMENTING AND REPORTING ON HUMAN RIGHTS
ABUSES IN INSTITUTIONAL SETTINGS

Findings by Disability Rights International (DRI) on conditions of institutionalized children

* Mexico: DRI documented the near absence of any official oversight of children in private
institutions, and reports that children have “disappeared” from public record. Evidence
further that children with disabilities have been “trafficked” into forced labour or sex slavery:.

* United States: DRI reported that children with autism and other mental disabilities living
at a residential school in Massachusetts are administered given electric shocks as a form of
“behaviour modification” or bogus “aversive” therapy.

* Paraguay & Uruguay: DRI tracked children with disabilities experiencing inhuman and
degrading treatment, including being locked up in cages within institutions.

* Turkey: DRI documented children as young as 9 years old being given electro-
shock treatments without anaesthesia until exposed by human rights reporting efforts.

* Romania: DRI found that teenagers with both mental and physical disabilities were isolated
in an adult psychiatric institution and were in near-death condition on account of from
intentional starvation. Some of the teens weighed less than 30 pounds.

* Russia: DRI documented thousands of neglected infants and babies subjected to isolation in
so-called “lying down rooms,” where row after row of babies with disabilities are confined to
live and die in their filthy cribs.

Worldwide Campaign to End the Institutionalization of Children

DRI is currently calling for an end to institutionalization of children based on its years of
documenting and reporting on human rights abuses inside institutional settings around the
world. DRI is currently developing a comprehensive report that shows the unfortunate role that
international funders play in perpetuating the segregation of children with disabilities and explains
the link between institutionalization — particularly in developing countries — and the misuse of
foreign assistance funding to build new institutions or rebuild old crumbling facilities, instead of
providing assistance and access to services for families who want to keep their children at home and
in the community.

For more on the extensive documenting and reporting undertaken by DRI in this context and its campaign, see http://www
disabilityrightsintl.org/learn-about-the-worldwide-campaign-to-end-the-institutionalization-of-children/
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While persons with disabilities throughout the ages and in most societies have
faced stigma and discrimination on account of their difference, the rise of the
eugenics movement in America and Europe during the late nineteenth century led
to the specific targeting of persons with disabilities for widespread abuses, and
ultimately, mass murder in Nazi Germany. Eugenicists warned that the birth rate
of the “fit” and “talented” members of society had declined to an alarming extent,
while less desirable members of society continued to multiply. In the most egregious
cases, persons with disabilities were singled out for mass murder, as in the Nazi
genocidal programmes targeting persons with disabilities living in institutions.

Children with disabilities were targeted for systematic killing under a separate
Nazi programme that preceded the mass murder of adults with disabilities. A
decree mandated the reporting of all newborns and infants under three years of age
with suspected “hereditary diseases” including, among others, Down Syndrome,
deafness, blindness, paralysis, and congenital physical disabilities. A variety of
particularly horrific killing methods were used, including massive lethal injection
to the heart, poison administrated over an extended period of time, gassing with
cyanide or chemical warfare agents, starvation, and exposure. The latter two
methods were sometimes selected so that doctors could attribute the death to
“natural causes” or routine illness such as pneumonia. Estimates suggest that at

least 5,000 children with disabilities were killed under the euthanasia program
during World War II.

During the 1994 genocide in Rwanda, persons with disabilities were killed at
hospitals and residential institutions. More recently, human rights reports have
exposed eugenics-like programs in North Korea, where persons with disabilities
are sent to dismal internment camps and are categorized and separated according
to their disability. For example, camps exist for persons of especially short stature,
who are rounded up, relocated, and prohibited from marrying or having children.
Persons with mental disabilities are detained in camps known as “Ward 49,” where
they endure particularly harsh and life threatening conditions.

% United Nations Department of Public Information, “North Korea Puts Disabled in Camps” (6
November 2006): http://www.dpi.org/lang-en/resources/details.php?page=753
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EUGENICS: OPERATION T4

In 1933, the German Ministry of Justice proposed legislation authorizing physicians to grant “mercy
deaths” in order to “end the tortures of incurable patients, upon request, in the interests of true
humanity.” The legislation was never formally enacted, yet its objectives — not euthanasia but the
mass killing of persons with disabilities — were implemented in the form of a programme known as
Operation T-4.

Under the top secret T4 programme, patients in all government- and church-run sanatoria or nursing
homeswith awide range of physical, sensory, and mental disabilities perceived to be hereditary in nature
were targeted for extermination. Included were those with blindness, deafness, epilepsy, intellectual
disabilities, autism, depression, bipolar disorder, mobility impairments, or congenital disabilities. The
pool of victims later expanded to include sick residents of poorhouses and old age homes.

The T-4 programme served as a testing ground for the Nazi killing machine. At the outset, T-4
victims were killed by lethal injection, but they soon became the first victims of an experimental
gas chamber at Brandenberg Prison. In a test run in January 1940, patients diagnosed with mental
disabilities were gassed to death in an experiment intended to show the effectiveness of poison gas
over other methods of killing. Nazi techniques of outfitting killing chambers with false showerheads
and bathroom tiling developed under the T4 programme and were later used extensively in the
notorious death camps like Auschwitz and Birkenau.

Source: Janet E. Lord, “The Application of the Laws Concerning Genocide and Crimes against Humanity to People with Disabilities” in
Encyclopedia of Genocide and Crimes against Humanity (Dinah L. Shelton, ed., 2004).

Recent humanitarian emergencies — both natural disasters, such as the Asian
Tsunami of 2007, and various crises resulting from armed conflict, such
as Afghanistan, Iraq, and Northern Uganda — disclose the failure of large
humanitarian operations to respond appropriately to the needs of beneficiaries
with disabilities. Humanitarian organizations are all too often unprepared and
lacking the technical expertise to ensure even the most basic needs of persons
with disabilities, including adequate shelter, food, water, and health care services.

Hurricanes Katrina and Rita in the United States disclosed the failure of US
tederal-level disaster preparedness for meeting the needs of persons with
disabilities. Persons with disabilities were left trapped in their homes for days
and provided with completely inadequate medical care in shelters, and many died
as a result. Later, persons with disabilities were often unable to access assistance
programs because of numerous barriers, including, for example, the inaccessibility
of shelters provided to survivors for persons who use wheelchairs.

Armed conflict of any kind represents a major threat to human life and security.
Conflict is both a source of disabling conditions and can also aggravate or create
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secondary disabilities for persons with disabilities. There are many adverse effects
of conflict on persons with disabilities, including the break-up of support networks
of family and community; displacement or abandonment; and destruction of
health, rehabilitation, and transportation infrastructure. The devastating impact
of armed conflict on the mental and psychosocial well-being of the affected
population is also a major risk factor.

Although many international documents recognize that persons with disabilities
are a particularly at-risk population in times of humanitarian crisis, few specific
policies and practices have resulted in inclusive humanitarian action. In many
instances, international humanitarian assistance organizations will claim to be
operating in accordance with human rights and protection-oriented principles. It
remains the case, however that few of these groups have disability-specific policies,
and staff members are ill-equipped to accommodate persons with disabilities.
Advocacy by disabled people’s organizations (DPOs) is an essential tool in ensuring
that humanitarian assistance programmes take into account the specific needs of
personswith disabilities in their preparation for and response to humanitarian crises.
Persons with disabilities and their representative organizations must participate in
all programmes designed to reach affected populations in times of crisis.
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Do get involved in public disaster planning in your community.

Don’t wait until a disaster, and persons with disabilities are left behind.

Do get prepared at home and then expand preparedness to public settings.
Don’t assume evacuation plans exist for persons with disabilities.

Do form an “Accessibility Committee” at work and other public places
Don’t assume you will be evacuated with everyone else.

Do explore evacuation options with emergency managers and others.
Don’t overlook alternatives, such as evacuation chairs.

Do share the plan with all those in the building/area and then run practice evacuation drills.
Don’t wait until the disaster to raise awareness on disability issues.

Do learn about disasters and share that knowledge.

Don’t forget to check shelter accessibility and service animal provisions.
Do talk to local emergency managers about disability rights.

Don’t wait to train and educate others about the plan procedures.

Do initiate talking to managers, responders and Red Cross/Red Crescent.

SN SSSNSSSSSSSSSSSS S

Don’t forget to develop a network of supporters who can assist you.

AN

Do remember to participate so that “Nobody is Left Behind”!

Source: University of Kansas, Research and Training Center on Independent Living, “Nobody Left Behind: Disaster Preparedness for
Persons with Mobility Impairments, Disaster Do’s and Don’ts Checklists”: http://www.nobodyleftbehindz.org

Disability advocacy has, in recent years, begun to address how a growing “right
to die” or “assisted suicide” movement may impact the right to life of persons
with disabilities. These movements claim to provide persons with significant and/
or terminal illnesses or disabilities the right to choose death according to their
own timing and place. The major question of concern for disability advocates
is whether death in such cases is really a free and informed choice or merely a
response to external pressure and negative messages about the “burden” of
disability or assumptions about quality of life. Some disability organizations, such
as the US-based group Not Dead Yet are confronting the “right to die” movement
and challenging the movement’s positions on the basis that it is disregarding and
essentially devaluing the lives of persons with disabilities. Such organizations
oppose attempts to legalize physician-assisted suicide and also work to address
other medical and bioethics issues. Other disability advocates are addressing
the right to life in other contexts, such as working to ensure that persons with
disabilities have access to quality health care, including immunization programs
and health education. Still others are working on ensuring that emergency
preparedness plans address the needs of persons with disabilities in a variety of
situations of risk. In these and many other contexts, persons with disabilities must
work in cooperation with other stakeholders to advocate on right-to-life issues.
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Disability Rights International: http://www.mdri.org.

> Website of leading disability rights organization (formerly named Mental
Disability Rights International) focused on documenting and reporting
abuses, particularly in institutional settings.

International Disability Rights Monitor, Disability and Tsunami Relief Efforts
in India, Indonesia and Thailand, Center for International Rehabilitation
(September 2005): http://www.handicap-international.fr/bibliographie-
handicap/7Donnees/RapportEtude/IDRM_Tsunami.pdf.

> Assessment of Asian tsunami relief efforts and their inclusion of persons
with disabilities.

Janet E. Lord & Michael A. Stein, “Ensuring Respect for the Rights of People
with Disabilities,” in The Human Impact of Natural Disasters: Issues for the
Inquiry-Based Classroom (Valerie Ooka Pang, William R. Fernekes & Jack L.
Nelson eds. 2010).

> Overview of disability inclusion barriers in natural disaster planning and
response and classroom exercise.

Mental Disability Advocacy Center: http://www.mdac.info

> Website for leading European organization addressing the rights of
persons with mental disabilities through documentation, reporting, and
strategic litigation.

M.H. Fox et al., “Final Report of the Nobody Left Behind: Preparedness for

Persons with Mobility Impairments Research Project,” Research and Training

Center on Independent Living University of Kansas (2007): http://www.nobody

leftbehind2.org/findings/Final%20Report%20NLB%20]July%202007.pdf

> Detailed study of disaster planning and response following Hurricanes
Rita and Katrina in the US.

Not Dead Yet: http://www.notdeadyet.org

> Website for disability rights organization focused on issues surrounding
valuing the lives of persons with disabilities and advocating against
practices like physician-assisted suicide.

UN Human Rights Committee, General Comment No. 6, the Right to Life

(Article 6), 16" Session (1982): http://www.unhchr.ch/tbs/doc.nst/0/84abg690

ccd81fcycrz563edoo46fae3?Opendocument

> Commentary by the treaty body that monitors the ICCPR on the
interpretation of Article 6 on the right to life.

US Department of Justice, An ADA Guide for Local Governments: Making
Community Emergency Preparedness and Response Programs Accessible to People
with Disabilities: http://www.ada.gov/publicat.htm#Anchor-Emergency

> Helpful online resource providing guidance on accommodating persons
with disabilities in disaster planning and response.
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CHAPTER 6: FREEDOM FROM TORTURE AND OTHER
FORMS OF ABUSE

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 15, Freedom from torture or cruel, inhuman or degrading treatment or punishment

1.

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his or her free consent to
medical or scientific experimentation.

States Parties shall take all effective legislative, administrative, judicial or other measures
to prevent persons with disabilities, on an equal basis with others, from being subjected to
torture or cruel, inhuman or degrading treatment or punishment.

Article 16, Freedom from exploitation, violence and abuse

I.

States Parties shall take all appropriate legislative, administrative, social, educational and
other measures to protect persons with disabilities, both within and outside the home, from
all forms of exploitation, violence and abuse, including their gender-based aspects.

States Parties shall also take all appropriate measures to prevent all forms of exploitation,
violence and abuse by ensuring, inter alia, appropriate forms of gender- and age-sensitive
assistance and support for persons with disabilities and their families and caregivers, including
through the provision of information and education on how to avoid, recognize and report
instances of exploitation, violence and abuse. States Parties shall ensure that protection
services are age-, gender- and disability-sensitive.

In order to prevent the occurrence of all forms of exploitation, violence and abuse, States
Parties shall ensure that all facilities and programmes designed to serve persons with
disabilities are effectively monitored by independent authorities.

States Parties shall take all appropriate measures to promote the physical, cognitive and
psychological recovery, rehabilitation and social reintegration of persons with disabilities
who become victims of any form of exploitation, violence or abuse, including through the
provision of protection services. Such recovery and reintegration shall take place in an
environment that fosters the health, welfare, self-respect, dignity and autonomy of the person
and takes into account gender- and age-specific needs.

States Parties shall put in place effective legislation and policies, including women- and child-
focused legislation and policies, to ensure that instances of exploitation, violence and abuse
against persons with disabilities are identified, investigated and, where appropriate, prosecuted.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right to be free from torture or cruel, inhuman, or degrading
treatment or punishment;

* Define the right to be free from exploitation, violence, and abuse;

Explain the importance for persons with disabilities of the rights relating to
freedom from torture and other forms of violence;

Understand the interrelationship between the right to be free from torture
and other forms of violence, and other human rights;

* Identify ways in which the prohibitions against torture and other forms of
violence have been violated and efforts to prevent such violations; and

* Describe the provisions regarding the right to be free from torture or other
cruel, inhuman, or degrading treatment or punishment and the right to be
free from exploitation, violence, and abuse outlined in the Convention on
the Rights of Persons with Disabilities (CRPD).

GETTING STARTED: THINKING ABOUT THE RIGHT TO BE

FREE FROM TORTURE AND OTHER FORMS OF VIOLENCE

Persons with disabilities are particularly at risk for exposure to torture and other
forms of cruel, inhuman, or degrading treatment or punishment. Likewise, persons
with disabilities are vulnerable to exploitation, violence, and abuse. Manyviolations
against persons with disabilities go unnoticed because they frequently are forced
into institutionalized settings or other places that are isolated and hidden from
public scrutiny, such as private and group homes, psychiatric hospitals, detention
centres, and prisons. Like all human beings, persons with disabilities have the
right under human rights law to be free from all forms of violence and abuse.

WORLD REPORT ON DISABILITY: PERSONS WITH DISABILITIES

ARE AT GREATER RISK OF BEING EXPOSED TO VIOLENCE

* Persons with disabilities are at greater risk of violence than persons without disabilities.

* Research in the United States discloses that violence against persons with disabilities is 4-10
times greater than violence against persons without disabilities.

* The prevalence of sexual abuse against persons with disabilities is reported to be higher than
such abuse against persons without disabilities.

* Sexual violence is particularly prevalent for persons who are institutionalized and for persons
with intellectual disabilities.

Source: World Health Organization & World Bank, “World Report on Disability” (2011): http://whglibdoc.who.int/
publications/2011/9789240685215_eng.pdf

.
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The enjoyment of the right of persons with disabilities to be free from torture and
other forms of violence is related to their enjoyment of other human rights. For
example, if a person with a disability is subjected to torture, his or her right to life
may well be compromised and also his or her right to health — both physical and
mental —is surely at risk. Where children with disabilities are subjected to violence
and abuse in educational settings, their right to health, as well as their right to
an education is violated. (For more on the rights of children with disabilities, see
Part 2, Chapter 15, The Human Rights of Children with Disabilities). Persons with
disabilities in institutional settings are often subject to degrading conditions where
they receive little or no care, have no means to fulfil basic necessities of personal
hygiene, or have no access to meaningful activities of interest. Such conditions
violate a number of additional human rights beyond the right to be free from
inhuman and degrading treatment, including the right to an adequate standard of
living, the right to recreation, and the right to health. These examples demonstrate
how human rights are indivisible, interdependent, and interrelated.

Negative myths and stereotypes about disability that relegate persons with disabilities to
powerless positions and the perception of being an “easy target” for perpetrators;

Power imbalances between persons with disabilities and their caregivers;
Isolation in homes or institutions away from public and governmental scrutiny;

Lack of education and training that helps to identify and address violence, especially for
women and girls with disabilities;

Lack of training by family members, caregivers, and health professionals on appropriate care
for persons with disabilities;

Armed conflict and certain environmental hazards, such as landmines;
Poverty; and

Cultural practices, such as female genital mutilation, “virgin rape” of women with disabilities
(based on the false assumption that they are asexual and often connected to notions of cure
for HIV), and withholding food from infants with disabilities.

Human rights law draws some distinctions between torture on the one hand and
cruel, inhuman, or degrading treatment or punishment on the other. Where an
action does not meet the precise definition of torture, it may be considered cruel,
inhuman, or degrading treatment or punishment, depending on the form, severity,
and purpose of the conduct. Advocates need to understand the legal differences
when they are making claims and reporting on violations. It is also important
to understand, however, that the lines between torture and cruel, inhuman, and
degrading treatment or punishment may be difficult to draw in any given case.
In part, it requires assessing the intensity and duration of pain and the particular
circumstances of the individual. Abuse that some courts may recognize as torture
may be characterized differently by other courts.
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Torture is one of the most serious violations of human rights. The right to be free
from torture and other forms of physical and mental ill-treatment is absolute and
may not be suspended or restricted under any circumstances. Because of the risk
of torture and other ill-treatment occurring during police custody, a number of
procedural safeguards have been put in place in international human rights law
documents that aim to substantially reduce the risk of torture occurring.

Torture is a frequent cause of disability, and when torture is inflicted on a person
with a disability, it may lead to secondary disabilities or the onset of a serious
medical condition. Interrogation techniques amounting to torture, which are
damaging to anyone, may be compounded for a person with certain disabilities or
for those with medical conditions. In addition, if an interrogator fails to recognize
a person’s disability, the person under questioning could mistakenly be considered
non-cooperative, as in the case of a prisoner who is unable to hear or process a
question or communicate an answer as a result of a disability.

Subjecting persons with disabilities to harmful forms of treatment in the name of
“fixing” or “curing” their disability has a long history. The practices of displaying
and photographing children with visible disabilities in hospital amphitheatres
or subjecting persons with disabilities to display in circuses in forced-labour
conditions are degrading as well as psychologically harmful.

Y ™1
" b
§ | 4

]
F

;

-]
=
3B

AT

The treatment of psychosocial illnesses especially illustrates abusive practices that
may amount to torture or cruel, inhuman, or degrading treatment or punishment.
In many cultures, persons with psychosocial illness are considered to be possessed
by demons that must be driven out, often by violent means, such as physical
abuse or even drilling into the skull to “release the demon.” In the European
middle ages, a standard approach to “cure madness” was isolation in darkness or
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public whipping. In the 18* century “Enlightenment,” persons with psychosocial
disability were often segregated and held in public “madhouses,” such as the
notorious Bedlam Hospital in London, to which citizens could purchase tickets
for the amusement of looking at the detainees.”

The abusive treatment of persons with psychosocial disabilities is not confined
to the distant past. Disability organizations have documented contemporary
examples of abusive treatment, which constitute some of the most extreme forms
of torture or inhuman and degrading treatment against persons with disabilities.
This includes the long-term use of restraints, especially under painful conditions;
involuntary use of electroshock therapy (ECT) and without anaesthesia; and
detention in dangerous facilities without any protection from violence or access to
medical care or rehabilitation for victims of violence. The use of brain-damaging
surgeries, such as lobotomy (brain surgery designed to numb the emotions),
without consent is still practiced, often performed on women deemed to be “too
emotional.” The use of harmful medications designed to “subdue” persons with
psychosocial disabilities is another example of coercive treatment that violates
human rights. Disability Rights International (DRI) has exposed instances of abuse
where a particular psychiatric “treatment” is, in fact, being used as a punishment
and has argued persuasively that such conduct violates the torture prohibition.”

Physical and mental abuse and gross neglect endangering the lives of persons with
disabilities housed in institutional facilities are widespread. Reports issued by DRI
on conditions for persons with mental disabilities warehoused in dismal institutions
detail unhygienic conditions, lack of adequate food, water, clothing, and medical
care; and other life-threatening conditions. DRI has also documented instances of
complete sensory deprivation in barren, long-term isolation cells in institutions.™
These conditions are clear examples of prohibited conduct that falls under the
definition of torture or cruel, inhuman, or degrading treatment or punishment.

' James C. Harris, Intellectual Disability: Understanding its Causes, Classification, Evaluation and
Treatment (Oxford: 2005): pp. 14-16; Gary L. Albrecht et al., eds., Handbook of Disability Studies
(Sage Publications, 2001): pp. 15-18.

" Disability Rights International, “Behind Closed Doors: Human Rights Abuses in the
Psychiatric Facilities, Orphanages, and Rehabilitation Centers of Turkey,” (Washington, DC,
200%): http://www.mdri.org/projects/turkey/turkey%20%final%209-26-05.pdf

 Disability Rights International, “Ruined Lives: Segregated from Society in Argentina’s
Psychiatric Asylums,” (Washington, DC, 2007): http://wwwleeds.ac.uk/disability-studies/
archiveuk/mdri/MDRI.ARG.ENG.NEW.pdf
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In 2006, the Inter-American Court on Human Rights held that Brazil violated the Inter-American
Convention on Human Rights in its first case concerning a person with a psychosocial disability.
The case concerned the death of a man in a private psychiatric clinic who was subjected to beatings
by clinic personnel and who died three days after his admission. The Inter-American Court held
that Brazil violated his right to life and the right to be free from cruel, inhuman, and degrading
treatment. Xémenes-Lopes v. Brazil, 2006 Inter-Am. Ct. H.R. (ser. C) No. 149 (July 4, 2000).

In 1999, the Supreme Court of the United States ruled that requiring persons with disabilities to
live in institutions in order to access services constitutes illegal discrimination under the Americans
with Disabilities Act. The Olmstead decision requires public entities to provide services and
conduct activities in the most integrated setting appropriate to the needs of qualified individuals
with disabilities. Olmstead v. L.C., 527 U.S. §81, 119 S.Ct. 2176 (1999).

In 1997, the European Court of Human Rights held that the removal of an alien drug courier
dying of AIDS to his country of origin (St. Kitts) where he had no accommodation, family, moral
or financial support and no access to adequate medical treatment would constitute a violation of
Article 3 of the European Convention. D. v. United Kingdom, 1997-111 Eur. Ct. H.R. (1997).

Medical and scientific experimentation without free and informed consent is a
human rights violation to which persons with disabilities continue to be subjected.
It is part of the torture prohibition but is specifically referenced in international
human rights documents, including the CRPD, because some of the worst known
examples of such abuse occurred during the Holocaust, when persons with
disabilities, among others, were subjected to horrific medical experiments. At
the Nuremberg Tribunal, Nazi doctors were ultimately tried and convicted of war
crimes and crimes against humanity for their participation in such experiments.”

The prohibition of medical and scientific experimentation without informed
consent is especially relevant in the context of certain diseases that cause disabling
conditions and for which medical science offers no cure. For these reasons, they are
the subject of intense medical research and experimentation. A situation often faced
by persons with psychosocial disabilities is the provision of an untested regimen of
various drugs or therapies that in combination are unproven. Such a practice must
surely constitute “experimentation” as opposed to “treatment” and would therefore
violate human rights law unless free and fully informed consent is given.™

5 See Janet E. Lord, “Shared Understanding or Consensus-Masked Disagreement? The Anti-
Torture Framework in the Convention on the Rights of Persons with Disabilities,” 33 Loyola J.
Int’l & Comp. L. 101 (2011).

“Id.
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The prohibition against torture is a core principle in human rights law; the right
to be free from torture may not be suspended or limited under any circumstances.
Reflected in the Universal Declaration of Human Rights (UDHR) and the
International Covenant on Civil and Political Rights ICCPR), the right to be
tree from torture and cruel, inhuman or degrading treatment or punishment also
finds expression in many other international documents, including a specialized
treaty on the subject, the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT).

Other specialized international human rights conventions have also sought
to address forms of violence beyond torture and cruel, inhuman and degrading
treatment or punishment. For example, the Convention on the Rights of the
Child (CRC) protects the right of the child to be free from torture and also
specifically protects the right of the child to be free from “all forms of physical
or mental violence, injury or abuse, neglect or negligent treatment, maltreatment
or exploitation, including sexual abuse” and further recognizes State obligations
regarding sexual exploitation and abuse, economic exploitation, and promoting
recovery of child victims.

Defining various categories of violence and abuse can be challenging and the lines
between different forms of conduct are often not easily drawn. CAT provides
detailed standards for the effective prohibition of torture and other ill treatment,
including guarantees of survivor assistance and legal redress for those who have
experienced torture or other forms of prohibited treatment or punishment.
Article 1 of CAT defines torture as:

... any act committed by a public official or other person acting in an official
capacity or at the instigation of or with the consent of such a person — by
which severe physical or mental pain or suffering is intentionally inflicted on a
person for a specific purpose, such as extortion of information or confession,
punishment, intimidation or discrimination.

Actions that do not meet this definition in all its elements may fall under the
category of cruel, inhuman or degrading treatment or punishment, depending on
the type of conduct in question. Unfortunately human rights tribunals have not
offered clear standards by which to make this judgment.
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The CRPD addresses violence and abuse in two specific provisions: Article 15,
Freedom from torture or cruel, inhuman or degrading treatment or punishment,
and Article 16, Freedom from exploitation, violence and abuse. Together, these
provisions recognize:

The right of persons with disabilities to be free from torture, as well as cruel,
inhuman or degrading treatment or punishment;

The right of persons with disabilities to be free from medical or scientific
experimentation unless they have provided informed consent;

The right of persons with disabilities to be free from all forms of exploitation
and abuse;

The obligation of States to take measures to prevent persons with disabilities
from being subjected to torture and other types of prohibited abuse;

The obligation of States to take measures to protect persons with disabilities,
both within and outside the home, from all forms of exploitation, violence,
and abuse, including gender-related abuse;

The obligation of States to take measures to prevent all forms of
exploitation, violence, and abuse. Such preventive measures must ensure,
among other things, the availability of appropriate forms of gender- and
age-sensitive assistance and support for persons with disabilities and their
families and caregivers, including information and education on how to
avoid, recognize, and report instances of exploitation, violence, and abuse;

The obligation of States to ensure that protection services are age-, gender-
and disability-sensitive;

The obligation of States to ensure the effective monitoring of all facilities
and programs designed to serve persons with disabilities;

The obligation of States to take measures to promote the physical, cognitive
and psychological recovery, rehabilitation and social reintegration of persons
with disabilities who become victims of any form of exploitation, violence, or
abuse in an environment that respects the rights and dignity of victims, their
age and gender; and

The obligation of States to adopt laws and policies to ensure that
exploitation, violence, and abuse against persons with disabilities are
identified, investigated and, where appropriate, prosecuted.

Taken as a whole, States’ obligations with regard to the right to be free from
torture and other forms of abuse include:

I.

Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to enjoyment of the right of persons with
disabilities to be free from torture and other forms of abuse.
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Example: The State refrains from using torture in questioning prisoners
with disabilities and refrains from subjecting persons with disabilities in
prison or otherwise detained or living in an institutional setting to any
form of abuse.

Example: The State enacts legislation that prohibits the subjection of
persons with disabilities to medical or scientific experimentation unless
they are in a position to provide full and informed consent without any
coercion or undue influence whatsoever.

2. Obligation to protect: States must ensure that non-State or private actors
do not violate the right of persons with disabilities to be free from torture or
other abuse.

Example: The State takes measures to protect persons with disabilities from
inhuman or degrading conditions in both public and private institutional
settings.

Example: The State ensures that persons with disabilities held in privately
run detention centres receive disability accommodations and that
accessibility measures are undertaken.

3. Obligation to fulfil: States must take proactive steps to ensure enjoyment of
the right to be free from torture and other abuse by persons with disabilities.

Example: The State provides appropriate training of educators to ensure
that children with disabilities are not subjected to forms of punishment
that constitute violence and that they are protected against bullying and
abuse by classmates.

Example: The State undertakes an effective investigation where an
individual raises a claim of abuse, such as ill-treatment at the hands of
providers in a social care home or psychiatric facility.

In sum, international human rights law strongly supports the right of persons
with disabilities to be free from torture as well as cruel, inhuman or degrading
treatment or punishment and other forms of exploitation and abuse.

Human rights law guarantees the right of all people deprived of their liberty to be
treated with humanity and with respect for their inherent dignity. Article 1o of
the ICCPR states that: “All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person.” The UN
Human Rights Committee, which monitors implementation of the ICCPR,
has stressed in General Comment 21 that prisoners should not be “subjected to
any hardship or constraint other than that resulting from the deprivation of their
liberty.” More attention should be given by the human rights community to the
right of prisoners with disabilities to be provided with accommodations to ensure
respect for their human rights and dignity while in prison.
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The prohibition against torture and abusive treatment applies to prison authorities
and requires protection from violence by other prisoners. It also requires
protection from prison conditions that amount to cruel, inhuman, or degrading
treatment or punishment. International human rights instruments developed
within the UN provide guidance as to how governments can comply with their
international legal obligations in relation to prisoner rights, including, in some
instances, specific guidance on the rights of prisoners and detained persons with
disabilities. These documents include the United Nations Standard Minimum
Rules for the Treatment of Prisoners (Standard Minimum Rules) adopted by the
Economic and Social Council in 1957; the Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment, adopted by
the General Assembly in 1988; and the Basic Principles for the Treatment of
Prisoners, adopted by the General Assembly in 1990. While these instruments
are not treaties, they provide authoritative guidance on the interpretation of
binding human rights law:

.
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Standard Minimum Rules

* Provide that appropriate medical and mental health services are integral to a properly run
prison and to the goal of rehabilitation: “The medical services...shall seek to detect and
shall treat any...mental illnesses or defects which may hamper a prisoner’s rehabilitation. All
necessary...psychiatric services shall be provided to that end.”

* Recognize the need to vary the housing, supervision, and care of offenders with mental
disorders according to the degree of their disability. Prison mental health staft should provide
for the psychiatric treatment of all other prisoners who need it.

* Recognize that prisons must have sufficient numbers of appropriately qualified competent
health care staff to meet their human rights obligations. To the extent possible, prison staff
should also include specialists in addition to psychiatrists, including psychologists, and social
workers. Standards of care should not be lowered because those needing medical treatment
are prisoners. “Health personnel, particularly physicians, charged with the medical care of
prisoners and detainees have a duty to provide them with protection of their physical and
mental health and treatment of disease of the same quality and standards as is afforded to
those who are not imprisoned or detained.”

* Provide that clinical medical decisions should be governed by medical criteria. International
principles of medical ethics require prison medical staff to provide “the best possible health
care for those who are incarcerated,” with decisions regarding their care and treatment based
on the prisoners’ health needs, which should take priority over any non-medical matters.

* Recommend that proper psychiatric treatment in prison, as in the community, should be
based on a treatment plan drawn up for each patient. The plan should consist of more than
just medication. It should involve a wide range of rehabilitative and therapeutic activities,
including access to occupational therapy, group therapy, individual psychotherapy, art, drama,
music, and sports.

* Recognize that patients should have regular access to suitably equipped recreation rooms and
have the possibility to take outdoor exercise on a daily basis; it is also desirable for them to be
oftered education and suitable work.

Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment

Establishes the obligation of authorities to ensure prisoners are given medical screening upon
admission and provided appropriate medical care and treatment as necessary and free of charge.

Basic Principles for the Treatment of Prisoners

 Establishes prisoners’ entitlement to a quality of health care comparable to that available in
the outside community.
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Human rights advocates have been successful in exposing and, in many instances,
correcting human rights violations in prisons. The international human rights
organization Human Rights Watch has documented serious abuses against
prisoners with psychosocial disabilities in US prisons.’ More recently, advocates
have focused more specifically on accommodating the needs of prisoners with
disabilities and some prison authorities have responded with their own initiatives.
For example, the Northern Ireland Prison Service, in addition to appointing a
human rights advisor, has adopted a disability action plan and has taken action
to improve cell accessibility, modify educational programmes to accommodate
prisoners with intellectual and learning disabilities, and address communication
needs for prisoners who are deaf and hard of hearing.”

In Keenan v. the United Kingdom (2001), the European Court of Human Rights held, among other
things, that the treatment of a prisoner with a psychosocial disability was inhuman and degrading
treatment and punishment in violation of Article 3 of the European Convention on Human Rights.
The prisoner was found dead in his cell after he hung himself while in solitary confinement. The
Court found deficiencies in his medical care and monitoring of his condition. The Court also found
that his placement in segregation and the addition of 28 days to his sentence just nine days before his
expected release may have threatened his physical and moral resistance, and in these circumstances,
was “not compatible with the standard of treatment required in respect of a mentally ill person.”
Keenan v. United Kingdom, App. No. 27229/95, Eur. Ct. H.R. (2001).

In Price v. United Kingdom, the European Court of Human Rights found that the United Kingdom
violated the rights of a woman with a disability who had been held in detention. The applicant was
a wheelchair user who did not have the use of her limbs. She was sent to prison for one week and
alleged that while in custody she was forced to sleep in her wheelchair, could not reach emergency
buttons and light switches, and was unable to use the toilet. She was lifted onto a toilet by a female
prison officer but was left there for over three hours until she agreed to allow a male nursing officer
to assist her. The Court held that these conditions amounted to “degrading treatment contrary to
Article 3.” Price v. United Kingdom, App. No. 5493/72 Eur. Ct. H.R. (2001).

In Farbtubs v. Latvia, the European Court of Human Rights held that the continued imprisonment
of an elderly prisoner with a disability and intensive support needs and several serious health
conditions was inappropriate because his continued detention would cause him permanent anxiety
and a sense of inferiority and humiliation so acute as to constitute degrading treatment contrary to
Article 3. Farbtubs v. Latvia, App. No. 4672/02, Eur. Ct. H.R. (2004).

In Huseyin Yildirim v. Turkey, the European Court of Human Rights held that a prisoner with a
disability who required extensive support had been subject to “degrading treatment” within the
meaning of Article 3. While in a cell, he had been left to the supervision of his cellmates and, while
in the prison hospital wing, to the supervision of his brother and two sisters over a period of three
years during which he relied on them to feed, wash, dress, and perform other essential functions of
everyday life. Huseyin Yildirim v. Turkey, App. No. 2778/02 Eur. Ct. H.R. (2007).

% Human Rights Watch, “Ill Equipped: U.S. Prisons and Offenders with Mental Illness,” (2003):
http://wwwhrw.org/reports/2003/usaroos/.

¢ Northern Ireland Prison Service Disability Action Plan (July 2007-March 2010): http://www.
nio.gov.uk/nio_disability_action_plan_july_2007_-_march_2010.pdf
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It should also be noted that a separate but related body of law applies during
times of armed conflict and is intended to provide protection to civilians. This
body of law, referred to as International Humanitarian Law, is set forth in the
Geneva Conventions. For example, the Third Geneva Convention Relative to
the Treatment of Prisoners of War addresses the protection of prisoners held in
detention, including providing for the needs of prisoners with disabilities. The
Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time
of War specifies the rights of civilians and those who are not combatants, and
makes some reference to persons with disabilities.

Sexual exploitation and abuse is a widespread phenomenon among persons with
disabilities, particularly women and girls, although men and boys with disabilities
also experience sexual violence, exploitation, and abuse. Studies indicate that
persons with disabilities are disproportionately at risk for violence and that
sexual abuse among women with disabilities is significantly higher than the rest
of the population.” Most instances of abuse go unreported and therefore remain
unaddressed. Very often, abuse takes place in a private home dwelling or in an
institution, where it is sometimes imagined that persons with disabilities will be
free from abuse.

Sexual violence, exploitation, and abuse have long-lasting harmful effects on
persons with disabilities, and when such abuses occur in isolated settings, the
chances of accessing the assistance needed for recovery may be slim. Moreover,
such traumatic experiences may increase disability-related functional limitations
or create secondary disabilities. Programmes and services that address sexual
violence and abuse in the community, particularly those targeting women and
girls, very often do not reach out to persons with disabilities. Disability advocates
are working to address these gaps and to ensure that programmes and services
are inclusive and accommodating to all. Violence prevention advocacy is an
important component of ensuring the right of persons with disabilities to be free
from violence and to lead self-determined lives.

7 See European Disability Forum, Report on Violence and Discrimination against Disabled People (1999):
http://cms.horus.be/files/99909/MediaArchive/EDF%2099-5-violence%20and%2odisct-EN.pdf
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THE CRPD COMMITTEE ON FREEDOM FROM EXPLOITATION,
VIOLENCE, AND ABUSE

In the CRPD Committee’s Concluding Observations on the Report of Tunisia, the Committee
stated the following:

The Committee expresses concern at the situation of violence that women and children with
disabilities might face.

The Committee encourages the State party to include women and girls with disabilities in
the National Strategy for the Prevention of Violence in the Family and Society, and to adopt
comprehensive measures for them to have access to immediate protection, shelter and legal
aid. It requests the State party to conduct awareness campaigns and develop educational
programmes on the greater vulnerability of women and girls with disabilities with respect to
violence and abuse.

Source: Committee on the Rights of Persons with Disabilities, Fifth Session, April 2011, “Concluding Observations Consideration of the
Report of the Government of Tunisia” (June 2011), at paras. 26 & 27: http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Sessions.aspx

USEFUL RESOURCES ON TORTURE AND OTHER FORMS
OF ABUSE AGAINST PERSONS WITH DISABILITIES

* Disability Rights International: http://www.mdri.org/

> Contains wide range of reporting on violence and abuses against persons
with mental disabilities and other writing on international law in this
area.

European Disability Forum, Report on Violence and Discrimination against
Disabled People (1999): http://cms.horus.be/files/999o9/MediaArchive/
EDF%2099-5-violence%20and%2odiscr-EN.pdf

Human Rights Watch, “Ill Equipped: U.S. Prisons and Offenders with
Mental Illness” (2003): http://wwwhrw.org/reports/2003/usaroo3/

> Detailed report on the human rights of persons with mental disabilities
in the US prison system.

Janet E. Lord, “Shared Understanding or Consensus-Masked Disagreement?
The Anti-Torture Framework in the Convention on the Rights of Persons
with Disabilities,” 33 Loyola J. Int’l & Comp. L. 101 (2011).

> Comprehensive overview of Article 15 of the CRPD.

Mental Disability Advocacy Center: http://www.mdac.info

> Leading disability rights organization focused on the rights of persons
with mental disabilities in Europe
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Office of the High Commissioner for Human Rights, “Thematic Study by
the Office of the United Nations High Commissioner for Human Rights on
enhancing awareness and understanding of the Convention on the Rights
of Persons with Disabilities,” paras. 50 & 51 (26 January 2009): http://www.
ohchr.org/EN/HRBodies/CRPD/Pages/DayGeneralDiscussion21102009.
aspx
> Study outlining legal measures required for the ratification and effective
implementation of the Convention on the Rights of Persons with
Disabilities

Marsha Saxton, The Impact of Violence on People with Disabilities, World
Institute on Disability (20006): http://www.wid.org/

> Detailed report on violence in US context.
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CHAPTER 7: PRIVACY, INTEGRITY, HOME,
AND THE FAMILY

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 17, Protecting the integrity of the person

Every person with disabilities has a right to respect for his or her physical and mental integrity on
an equal basis with others.

Article 22, Respect for privacy

I.

No person with disabilities, regardless of place of residence or living arrangements, shall

be subjected to arbitrary or unlawful interference with his or her privacy, family, home or
correspondence or other types of communication or to unlawful attacks on his or her honour
and reputation. Persons with disabilities have the right to the protection of the law against
such interference or attacks.

States Parties shall protect the privacy of personal, health and rehabilitation information of
persons with disabilities on an equal basis with others.

Article 23, Respect for home and the family

e

States Parties shall take effective and appropriate measures to eliminate discrimination
against persons with disabilities in all matters relating to marriage, family, parenthood and
relationships, on an equal basis with others, so as to ensure that:

a. The right of all persons with disabilities who are of marriageable age to marry and to found
a family on the basis of free and full consent of the intending spouses is recognized;

b. The rights of persons with disabilities to decide freely and responsibly on the number and
spacing of their children and to have access to age-appropriate information, reproductive
and family planning education are recognized, and the means necessary to enable them to
exercise these rights are provided;

c. Persons with disabilities, including children, retain their fertility on an equal basis with others.

States Parties shall ensure the rights and responsibilities of persons with disabilities, with
regard to guardianship, wardship, trusteeship, adoption of children or similar institutions,
where these concepts exist in national legislation; in all cases the best interests of the child
shall be paramount. States Parties shall render appropriate assistance to persons with
disabilities in the performance of their child-rearing responsibilities.

States Parties shall ensure that children with disabilities have equal rights with respect to family
life. With a view to realizing these rights, and to prevent concealment, abandonment, neglect
and segregation of children with disabilities, States Parties shall undertake to provide early and
comprehensive information, services and support to children with disabilities and their families.

. States Parties shall ensure that a child shall not be separated from his or her parents against

their will, except when competent authorities subject to judicial review determine, in
accordance with applicable law and procedures, that such separation is necessary for the
best interests of the child. In no case shall a child be separated from parents on the basis of a
disability of either the child or one or both of the parents.

States Parties shall, where the immediate family is unable to care for a child with disabilities,
undertake every effort to provide alternative care within the wider family, and failing that,
within the community in a family setting.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the rights to respect for privacy, integrity, home, and the family;

» Explain the importance of these rights for persons with disabilities;

Understand the interrelationship between these rights and other human rights;

Identify ways in which these rights have been promoted or denied to persons
with disabilities; and

Understand the provisions related to the rights to respect for privacy,
integrity, home, and the family in the Convention on the Rights of Persons
with Disabilities (CRPD).

GETTING STARTED: THINKING ABOUT RESPECT FOR
PRIVACY, INTEGRITY, HOME, AND THE FAMILY

Societies have long debated where divisions lie between the public sphere, such
as the political domain and community activities, and the private sphere, such
as a person’s body, home, or family. They have likewise struggled to establish the
degree to which the State and individuals should have control in these different
spheres. This chapter addresses the private sphere, examining specifically the
rights to respect for privacy, personal integrity, the home, and family.

RIGHT TO PRIVACY

The right to privacy encompasses various elements, including:

* Privacy of information: The right of individuals to decide for themselves
what information about them should be communicated to others and who
those others may be. This information includes thoughts, opinions, actions
taken when a person should reasonably expect to be acting in private, and
personal information such as that related to a person’s health or finances.

Privacy of communication: Related to privacy of information, privacy

of communication refers to the security of people’s private interactions

with others, including letters, telephone conversations, private face-to-face
conversations, e-mails, and other forms of communication. In other words,
neither the State nor private actors have a right to read your correspondence
or listen to your private discussions. There are some exceptions, such as when
somebody is suspected of having committed a crime, but even then there are
laws that govern these exceptions to ensure that such interference is both
necessary and properly handled.
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* Personal environment: The right to privacy applies to one’s personal
environment, primarily meaning where he or she lives, such as their home,
and their family or others with whom they live. It can also apply to other
personal spaces, such as a person’s car or other personal property.

* Freedom from attacks on a person’s honour or reputation: The right to
privacy protects people from personal attacks on their honour or reputation.
For example, unless it is true, people do not have the right to claim to others
that you have engaged in some socially unacceptable or other behaviour that
might be damaging to your reputation.

Althoughtheyare separate rights thataddressdistinct concepts, the right to personal
integrity is connected to the right to privacy in that actions and circumstances that
lead to the violation of personal integrity are often preceded or joined by violations
of the right to privacy. Essentially, the right to personal integrity may be described
as the right to be treated in a humane manner and in such a way that preserves a
person’s mental and physical “wholeness.” In other words, we all have the right not
to be physically or mentally harmed by the State or private actors.

g o - - Y = Y ..:z s an
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Persons with disabilities frequently experience violations of their rights to privacy
and personal integrity. For example, many persons with disabilities need an assistant
or caregiver to help with personal care or to accomplish certain tasks. As a result
caregivers often have easy access to a wide variety of personal information such as
identification numbers and financial information. It may also be necessary for the
caregiver to be in close physical contact with the person, such as when assisting
someone to use the bathroom or take a bath. Although persons with disabilities have
the right to be treated by their caregivers in a manner that respects their privacy and
personal integrity, and although many professional caregivers comply with a code
of professional ethics, stories of violations are all too common. These can include
misuse and manipulation of personal information, such as using financial information
to steal money; as well as incidents of verbal, physical, or mental abuse. Such actions
not only violate the rights to respect for privacy and personal integrity, they also
violate basic respect for the inherent human dignity of persons with disabilities.

Among the many causes of violations of the rights to respect for privacy and
personal integrity are the attitudes and beliefs of other people, especially with
regard to persons with intellectual, learning, or psychosocial disabilities. The
belief by some that such persons with disabilities are “not capable” of taking care
of their own private information may lead to people withholding that information
or giving it to people with whom the person with disabilities would not choose to
share that information. Additionally some people believe that it is permissible to
violate the privacy or the physical or mental integrity of a person with a disability if
they are not aware that it is happening. Furthermore, the belief that persons with
disabilities should conform their thinking and/or behaviour to what is considered
by others as “normal,” can lead to persons with disabilities being forced or coerced
into using medications or undergoing “treatments” that can cause both short and
long-term mental and physical harm.

Other issues traditionally placed in the private sphere involve those relating to
a person’s home and family. Although there is no internationally agreed-upon
definition of family, the family has been considered the “natural and fundamental
group unit of society,” and as such, is protected by a number of different rights.
Relevant rights in this area include:

* The right to marry on the basis of the full and free consent of both intended
spouses, assuming partners are of “full age”;

* The right to have equal rights with their spouses during their marriage,
during legal separation, or if the marriage is dissolved;

* The right to “found a family,” meaning the right of people to live together, to
have children, and not to be subjected to discriminatory or compulsory State
family planning policies;
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* The right to be reunited with their family if they are separated because of
political, economic, or other reasons; and

* The right to have the family protected by society and the State.

As with the rights to respect for privacy and personal integrity, persons with
disabilities experience many violations of the right to respect for home and the
tamily. For example, although all people of “full age” have the right to marry, many
persons with disabilities, especially persons with intellectual or psychosocial
disabilities, are denied this right by State legislation, policy, and/or practice.
Where they do not wish to marry, persons with disabilities are also often denied
the equal opportunity to experience their sexuality and have sexual or other
intimate relationships. Even when official State policies do not restrict such
relationships, family members, health care professionals, or staff in institutional
settings may act to prevent persons with disabilities making and acting upon their
own decisions with respect to intimate relationships.

Such violations often stem from assumptions and stereotypes that persons with
disabilities “cannot handle” their marriage or relationship responsibilities or
that they could “get hurt.” Violations also arise from the belief that persons with
disabilities should not have children because they may pass on their disability
or be unable to care for their children. Such attitudes have also led to States
sponsoring or endorsing practices to forcibly sterilize both adults and children
with disabilities, counselling persons with disabilities against having children, or
denying women with disabilities access to adequate pre- and post-natal care.

Additionally, persons with disabilities may find they are denied the opportunity to
be adoptive parents, guardians, or trustees of children because of their disability.
Where persons with disabilities do have children, States or family members
often insist that the children be removed and cared for by others because of
prevailing assumptions that being raised by parents with disabilities is “not in
the best interests of the child.” Even where children are not forcibly removed,
many parents with disabilities do not have adequate access to the supports or
assistance they may need to help them care for their child. Parents of children
with disabilities often experience similar violations of their and their child’s rights
to remain together as a family as supports may not be available to them to assist
them in their parenting or government officials may insist that the child would be
“better oft” elsewhere, typically in an institutional setting.

Violations of the right to respect for home and the family can lead to violations of
other human rights. For example, preventing persons with disabilities from living
with their families constitutes a violation of the right to live independently and be
included in the community, which recognizes that persons with disabilities have
the same choices as others regarding where and with whom they live. Similarly,
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torcible sterilization not only denies persons with disabilities the right to have
children, but is also a violation of the right to respect for personal integrity and
arguably constitutes a form of violence and abuse.

Violations of other human rights also lead to violations of the right to respect for
home and the family. For example, lack of access to an adequate standard of living,
health care, and rehabilitation services can lead to malnutrition or general ill-health
and can compromise the fertility of persons with disabilities. Violations of the rights
to equal recognition before the law and also freedom of expression and opinion
may deprive persons with disabilities of the opportunity to make, communicate,
and act upon their own decisions related to their personal relationships. Similarly;
lack of accessible information may deny persons with disabilities the opportunity
to learn about sexual relations, family planning, availability of support services, or
other information that they need to make informed personal decisions.

Together, the rights to respect for privacy and personal integrity and respect for
home and the family address some of the issues of greatestimportance to the equality
and inherent dignity of persons with disabilities. These examples demonstrate how
the rights to privacy and personal integrity and respect for home and the family
are indivisible, interdependent, and interrelated with other human rights. As
noted by Eleanor Roosevelt, one of the drafters of the Universal Declaration of
Human Rights (UDHR), human rights begin “in small places, close to home,” and
“unless these rights have meaning there, they have little meaning anywhere.”
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ENSURING PRIVACY AND PERSONAL INTEGRITY
OF TRAVELLERS WITH DISABILITIES

Although security restrictions and checkpoints have been a part of air travel for many years, their
use and rigor has increased in recent years, largely in response to terrorism and other related
concerns. The result is that security checks at airports have become more invasive, with many
airports around the world requiring travellers to partially undress and/or submit to searches of their
luggage. In the USA, such security checks have led to concerns from the disability community that
the rights to privacy and personal integrity of travellers with disabilities were being violated, either
as a result of the security measures themselves or as a consequence of security staff being unaware
of the specific needs of travellers with disabilities.

To address these concerns, the National Council on Disability, the Federal Aviation Administration,
the Transportation Security Administration (TSA), and the disability community worked
together to develop guidelines and training programs that would address security considerations
in conjunction with the rights of travellers with disabilities. The trainings are intended to raise
awareness of security staff of the rights and needs of travellers with disabilities, as well as ensure
that they know what the guidelines are and how to implement them. To ensure that travellers
with disabilities are aware of their rights, the TSA has provided information on its website so that
travellers can prepare themselves before they travel. Should travellers feel that their rights have

been violated, they can contact the TSA’s Office of Civil Rights.

Source: Transportation Security Administration, “Tips for the Screening Process: Travelers with disabilities and medical conditions”:
http://www.tsa.gov/travelers/airtravel/specialneeds/editorial_1567.shtm

Article 12 of the Universal Declaration of Human Rights (UDHR) addresses
the right to privacy, setting forth protections against interference and attacks upon
honour or reputation. Issues related to the right to marry and found a family, as
well as protection of the family by society and the State, are addressed in UDHR
Article 16. Similar provisions appear in Articles 17 and 23 of the International
Covenant on Civil and Political Rights (ICCPR), as well as Articles 14 and 44 of
the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families ICRMW). The International
Covenant on Economic, Social and Cultural Rights (ICESCR) does not
address issues of privacy or integrity, which are civil and political rights. However,
Article 10 does address the need for the State to provide protection and assistance
to the family as the “natural and fundamental group unit of society.” Similarly,
the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) does not address issues of privacy, but in Article 16 does
address the need for equality between men and women in marriage, including in
decisions regarding the number and spacing of children.
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Article 16 of the Convention on the Rights of the Child (CRC) mirrors the
previously referenced provisions in its treatment of the right of a child to be free
of interference with his or her “privacy, family, home or correspondence,” and
to be free from “unlawful attacks on his or her honour or reputation.” The CRC
contains numerous references to the family, though Article 9 is perhaps the most
relevant as it addresses the right of children not to be separated from their parents
unless it is in the best interests of the child to do so. In addition, Article 23, which
specifically addresses the rights of children with disabilities, references the need
to provide appropriate assistance to the parents or other caregivers of children
with disabilities.

None of these human rights instruments specifically reference “personal integrity.”
They do, however, address the related concepts of “privacy,” “security of the
person,” or “safety of the person,” often in the context of deprivation of liberty, as
well as the concept of “inherent human dignity.”

The CRPD draws from the full range of approaches taken in prior human rights
instruments and places the issues in the context of disability,. CRPD Article
17, Protecting the integrity of the person, clearly indicates that persons with
disabilities have the right to have their physical and mental integrity respected
on an equal basis with others. The language contained in Article 17 closely mirrors
that found in some regional human rights instruments, such as Article 5(1) of
the Inter-American Convention on Human Rights, which appears in that
Convention’s section on the “right to humane treatment.”

Issues of privacy in the CRPD are dealt with almost exclusively in Article 22,
Respect for privacy, which protects persons with disabilities from “arbitrary or
unlawful interference with his or her privacy, family, home or correspondence or
other types of communication,” as well as from unlawful attacks on “honour or
reputation.” The Article does not, for example, prevent the police from carrying
out a valid search of the belongings of a person with a disability, but it would
prevent other types of searches or surveillance that are arbitrary or unlawful. In
order to emphasize the importance of the right even in places such as institutions,
where persons with disabilities have historically experienced many violations of
privacy, Article 22 expressly states that these protections extend regardless of
“place of residence or living arrangements.”

Also noteworthy is Article 22’s reference to “other types of communication,”
which was intended by drafters to update the more traditional reference to
“correspondence.” Some drafters felt that “correspondence” was too strongly
connected toletters,and that there was aneed to ensure that e-mail, text messaging,
and other more modern and future forms of communication would be covered by
the Convention. Lastly, Article 22 emphasizes the right of persons with disabilities
to have their personal, health, and rehabilitation information protected on an
equal basis with others. This concept is reflected again in Article 31(1)(a), Statistics
and data collection, which requires States to “ensure confidentiality and respect
tor the privacy of persons with disabilities” when collecting and maintaining
statistics and data.
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The right to respect for home and the family is addressed at some length in CRPD
Article 23, Respect for home and family. Because of the historic discrimination
against persons with disabilities in the areas of marriage, family, parenthood, and
relationships, Article 23 addresses each of these in some detail. Specifically:

Article 23(x)(a) protects the right of persons with disabilities to marry with
the free and full consent of each person and to found a family:.

Article 23(x)(b) protects the rights of persons with disabilities to make

their own decisions regarding when and how many children to have. It also
ensures access to “age appropriate” information and “reproductive and family
planning education,” so that persons with disabilities can make informed
decisions in these matters.

Article 23(x)(c) addresses the right of persons with disabilities, including
children, to “retain their fertility on an equal basis with others.” This
provision not only protects against forced sterilization of children and adults
with disabilities, but also implicates the right of persons with disabilities

to have access to health care, nutrition, and other factors that are pre-
conditions to retaining fertility.

Article 23(2) ensures that persons with disabilities have the right to be
guardians, trustees, adoptive parents, or the like, wherever such rights also
exist for other people. In other words, persons with disabilities should not
be prevented from assuming child-rearing responsibilities because they are
persons with disabilities. Furthermore, should parents with disabilities need
assistance to perform their child-rearing responsibilities, the States must
provide them “appropriate assistance.”

Article 23(3) addresses some of the rights of children with disabilities,
specifically the rights not to be concealed, abandoned, neglected, or
segregated. It also requires States to provide information, services, and
support to children with disabilities and their families.

Article 23(4) requires that children should not be separated from their
parents unless it is in the “best interests of the child” and the decision has
been made by “competent authorities” and “in accordance with applicable
law and procedures.” Furthermore, Article 23(4) does not permit a child to be
separated from its parents on the basis of disability, regardless of whether it is
the child and/or one or both of the parents who are disabled.

Article 23(5) addresses the situation of children with disabilities who may
not be in a position to be cared for by their immediate family. The State
should “undertake every effort to provide alternative care within the wider
family,” and if that is not possible, then “within the community in a family
setting.” This is to prevent the practice, common in many countries, of
automatically sending children with disabilities to live in institutional
settings where their immediate families cannot care for them.
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Taken as a whole, States’ obligations with regard to the right to respect for privacy,
integrity, the home, and family, include:

1. Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to enjoyment of the right to privacy, integrity,
home and the family.

Example: The State repeals a law that prohibits persons with disabilities
from marrying or being parents.

Example: The State ensures that all persons with disabilities have equal
access to sex education, including persons with intellectual disabilities.

2. Obligation to protect: States must ensure that non-State or private actors
do not violate the rights to privacy, integrity, home, and the family.

Example: The State monitors and regulates health care and rehabilitation
providers to ensure that private information of persons with disabilities
remains private.

Example: The State monitors conditions in private institutional living
arrangements such as hospitals, group homes, and orphanages, as well as
enforces rights of personal integrity and privacy.

3. Obligation to fulfil: States must take proactive action to ensure enjoyment
of the rights to privacy, integrity, home, and the family by persons with
disabilities.

Example: The State provides support to families of parents and or children
with disabilities so that they can remain together.

Example: The State adopts an action plan to transition persons with
disabilities living in institutions to community-based living arrangements.

In sum, international human rights law strongly supports the rights of persons
with disabilities to privacy, respect for personal integrity, the home, and family so
that they may fully enjoy these rights on an equal basis with others. The enjoyment
of these rights facilitates the enjoyment of other human rights.

* Women and girls with disabilities are particularly vulnerable to abuse. A small 2004 survey
in Orissa, India, found that virtually all of the women and girls with disabilities were beaten
at home, 25 percent of women with intellectual disabilities had been raped, and 6 percent of
women with disabilities had been forcibly sterilized.

* According to UNICEF, 30 percent of street youths have disabilities;
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* The United Kingdom’s Department for International Development reports that mortality for
children with disabilities may be as high as 8o percent in countries where under-five mortality
as awhole has decreased below 20 percent, adding that in some cases it seems as if children
are being “weeded out”.

* In the United States, reports of violence against persons with disabilities have been shown to
be 4-10 times greater than that reported against persons without disabilities. The prevalence
of sexual violence against persons with disabilities has been shown to be even higher.

* Violence against students with disabilities in educational settings by teachers, other staff, and
fellow students is common.

* Persons with disabilities are more likely to be victims of violence or rape, according to a 2004
British study, and less likely to obtain police intervention, legal protection, or preventive care.

* Research indicates that violence against children with disabilities occurs at annual rates at
least 1.7 times greater than for their peers without disabilities.

Source: UNICEF, “Be in the Know: Fact Sheet on children with disabilities,” Voices of Youth: http://www.unicef.org/explore_3893.html

American Medical Association, “Patient Confidentiality”; http://www:.
ama-assn.org/ama/pub/physician-resources/legal-topics/patient-physician-
relationship-topics/patient-confidentiality.page

> Discussing legal aspects of patient rights to privacy.

Committee on Economic, Social and Cultural Rights, General Comment No.
5, Persons with Disabilities (1994): http://wwwz2.ohchr.org/english/bodies/
cescr/comments.htm

> Discusses the obligations in the ICESCR in the context of disability.

Human Rights Committee, General Comment No. 16, The right to respect
of privacy, family, home and correspondence, and protection of honour and
reputation (1988): http://wwwunhchr.ch/tbs/doc.nst/(Symbol)/23378a8724595
410c12563edoogaeecd?’Opendocument

> Human Rights Committee interpretation of the ICCPR in respect of
privacy rights..

Human Rights Committee, General Comment No. 19, Protection of the
family, the right to marriage and equality of the spouses (1990): http://www.
unhchr.ch/tbs/doc.nsf/(Symbol)/6f97648603f69bcdcr2563edoo4c3881?Opend

ocument

> Human Rights Committee interpretation of the ICCPR in respect of
family and marriage rights.

World Health Organization, “Patients’ rights”: http://www.who.int/genomics/

public/patientrights/en/

> WHO resource discussing patient rights, such as privacy:.
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CHAPTER 8: THE RIGHT TO HEALTH

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 25, Health

States Parties recognize that persons with disabilities have the right to the enjoyment of the highest
attainable standard of health without discrimination on the basis of disability. States Parties shall
take all appropriate measures to ensure access for persons with disabilities to health services that
are gender-sensitive, including health-related rehabilitation. In particular, States Parties shall:

a. Provide persons with disabilities with the same range, quality and standard of free or
affordable health care and programmes as provided to other persons, including in the area of
sexual and reproductive health and population-based public health programmes;

b. Provide those health services needed by persons with disabilities specifically because of
their disabilities, including early identification and intervention as appropriate, and services
designed to minimize and prevent further disabilities, including among children and older
persons;

c. Provide these health services as close as possible to people’s own communities, including in
rural areas;

d. Require health professionals to provide care of the same quality to persons with disabilities as
to others, including on the basis of free and informed consent by, inter alia, raising awareness
of the human rights, dignity, autonomy and needs of persons with disabilities through training
and the promulgation of ethical standards for public and private health care;

e. Prohibit discrimination against persons with disabilities in the provision of health insurance,
and life insurance where such insurance is permitted by national law; which shall be provided
in a fair and reasonable manner;

f. Prevent discriminatory denial of health care or health services or food and fluids on the basis
of disability.

The information contained in this chapter will enable participants to work
towards the following objectives:

* Understand what is meant by the right to the “highest attainable standard of
health”;

* Define the relationship between health and disability;

* Define the distinction between health care and habilitation/rehabilitation
services;

* Understand and explain to others the importance of equal access to health
care resources for persons with disabilities;

* Understand the interrelationship between the right to health and other
human rights;
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* Identify ways in which the right of persons with disabilities to the
highest attainable standard of health have been promoted, denied, or
misunderstood; and

* Understand the provisions on health in the Convention on the Rights of
Persons with Disabilities (CRPD).

What does the right to health include? Is it a right to be healthy? Is it a right to
have health care services? Is it something else? We know that with every human
right comes a corresponding responsibility for governments and society to ensure
that this right is respected, protected, and fulfilled. But no one can guarantee the
right to be free from all disease.

However, societies and governments do have great control over many underlying
determinants of health, including physical conditions in the environment that
affect people’s health, such as public sanitation, the availability of clean water,
and environmental pollution levels. In addition, societies have laws, policies, and
programmes aimed at promoting and protecting human health. Every country has
a health system to provide medical care and public health programmes designed
to provide information about health risks, disease prevention, and healthy living.
Governments are responsible for the quality and equity of national health systems.
Furthermore, health for all people is also directly atfected by other human rights,
such as access to education, employment, and an adequate standard of living.
Poor or uneducated people are far more likely to suffer ill-health than those with
economic security and decent living conditions. These examples demonstrate
how the right to health is indivisible, interdependent, and interrelated with
other human rights.
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Poverty, lack of education, poor living conditions, and other human rights issues
that impact human health disproportionately affect persons with disabilities.
For instance, in many countries clean water may be publicly available but not
accessible to persons with disabilities. Likewise, health care is often not accessible
or available to persons with disabilities on an equal basis with others because of
factors like inaccessible buildings, lack of communications accommodations in
the health care setting, and even denial of treatment based on a disability. Health
services and important information about health are often inaccessible to persons
with disabilities. For example, some countries broadcast information about HIV/
AIDS education over the radio but do not provide that information in a manner
that is accessible to persons who are deaf. In addition, many health clinics located
in rural areas are not physically accessible to persons who use wheelchairs. Health
care providers often do not provide important materials, such as consent forms
or information about prescription drugs, in a manner that is accessible to persons
who are blind or visually impaired. Persons with psychosocial or intellectual
disabilities may be stripped of their right to make decisions related to their own
health or may only receive limited information about treatment options.

While governments are not responsible for ensuring good health, they are
responsible for addressing factors in the social, economic, legal, and physical
environment that impact health. Thus, health as a human rights issue is framed in
terms of the “highest attainable standard of health.” In other words, people have
a right to the conditions and resources that promote and facilitate a healthy life.

Inadditiontounderstandingwhat is meant by the right tohealth, itisalsoimportant
to understand what is meant by bea/th. In the Preamble to its Constitution, the
‘World Health Organization (WHO) defines health in the following broad terms:

Health is a state of complete physical, mental, and social well-being and not
merely the absence of disease or infirmity.

The WHO also affirms the definition and importance of the right to health in the
Preamble to its Constitution with the following statement:

The enjoyment of the highest attainable standard of health is one of the
fundamental rights of every human being without distinction of race, political
belief, economic or social condition . . .

Governments have a responsibility for the health of their peoples which can
be fulfilled only by the provision of adequate health and social measures.
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While it is commonly accepted that there are many issues, such as literacy and
poverty level that can adversely affect human health, disability has traditionally
been viewed as inherently being a health issue. In reality, persons with disabilities
experience disease and illness in the same way that other people do. They can
be in good health or poor health, just like anyone else. Some persons with
disabilities may be more vulnerable to communicable illnesses, such as influenza,
and it is certainly true that some disabilities have the potential to create health
problems, known as “secondary conditions.” Common examples of secondary
conditions include, for example, pressure sores and respiratory distress in persons
with mobility impairments. It is also true that some health problems can cause
permanent disabilities and/or create temporary disabling conditions. In other
words, a disability can be both a cause and an effect of a health problem, or a
disability can be present in a completely healthy person.

When disability is classified as a “health problem,” people think of a disability as
being the same thing as an illness or disease. Therefore, the medical community is
regarded as responsible for “curing” or “treating” disability, rather than it being the
responsibility of governments and societies to address disability as part of the social
or human rights agenda. The “medical model of disability” focuses on prevention,
cure, and symptom management of the disability by the health profession.
Unfortunately, this approach does nothing to help eliminate the fundamental
problems of discrimination, lack of access, and other social and political issues
that create barriers to the right to health for persons with disabilities.

Closely related to the perception of disability in narrow terms as a health issue and
reinforced by the medical model of disability is the notion that habilitation and
rehabilitation are also medical subjects and therefore part of the health context.
Habilitation and rehabilitation include a range of measures — physical, vocational,
educational, training-related, and others — necessary to empower persons with
disabilities to maximize independence and the ability to participate in society, not
simply to achieve physical or mental health. For this reason, the right to health and
the right to habilitation and rehabilitation are addressed separately in the CRPD.
The exception, of course, is that health-related rehabilitation is recognized as
part of the right to health. This would include, for example, physical therapy to
strengthen muscles that are affected by an injury; illness, or disability.
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THE MEDICAL MODEL VS. THE SOCIAL MODEL

The Medical Model of Disability

Perhaps the most significant and widespread myth affecting human rights and disability is the
idea that disability is simply a medical problem that needs to be solved or an illness that needs
to be “cured.” This notion implies that a person with a disability is somehow “broken” or “sick”
and requires fixing or healing. By defining disability as the problem and medical intervention as
the solution, individuals, societies, and governments avoid the responsibility of addressing the
barriers that exist in the social and physical environment. Instead they place the burden on the
health profession to address the “problem” in the person with the disability. Many governments
throughout the world have fuelled the medical model by funding extensive medical research that
aims to find the “cure” for certain disabilities, while not providing any funding to remove the
barriers that create disability in society:.

The Social Model of Disability

The social model envisions disability as something that is created by the barriers and attitudes in
society, not a trait or characteristic that is inherent in the person. Under the social model, society
creates many of the social and physical barriers we consider “disabling,” and this model focuses on
eliminating those barriers, not on “fixing” or “curing” disabilities. This includes modifying the built
environment, providing information in accessible formats, and making sure that laws and policies
support the exercise of full participation and non-discrimination.

WHAT DOES HUMAN RIGHTS LAW SAY
ABOUT THE RIGHT TO HEALTH?

The human right to health was first recognized, although indirectly, in Article
25(1) of the Universal Declaration of Human Rights (UDHR):

Everyone has the right to a standard of living adequate for the health and
wellbeing of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.

The UDHR focuses on the human rights associated with an adequate standard
of living, but it clearly states that the ultimate objective of those rights is to
achieve the “health and well-being” of the individual. Thus, the right to health is
inextricably linked to other human rights, such as housing, social security, and, of
course, medical care itself.

THE RIGHT TO HEALTH 95



In 1966, the human right to health was defined in Article 12 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR):

The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health.

This language remains the fundamental expression of the right to health in
the context of human rights. However, given the complexity of the subject,
the Committee on Economic, Social and Cultural Rights, which monitors
implementation of the ICESCR, issued General Comment 14 to articulate more
tully the freedoms, entitlements, and substantive obligations associated with the
right to the highest attainable standard of health guaranteed by the ICESCR:

The right to health is not to be understood as a right to be healthy. The right
to health contains both freedoms and entitlements. The freedoms include
the right to control one’s health and body, including sexual and reproductive
freedom, and the right to be free from interference, such as the right to be free
from torture, non-consensual medical treatment, and experimentation. By
contrast, the entitlements include the right to a system of health protection

that provides equality of opportunity for people to enjoy the highest attainable
level of health.

An important analytical framework used to deepen understanding of the content
of the right to health is that health services, goods, and facilities, including the
underlying determinants of health, shall be available, accessible, acceptable, and of
good quality. This framework applies to mental and physical health care and related
support services provided to persons with disabilities.
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Availability: Health care facilities, goods, and services must be available in adequate numbers
through a State, including adequate numbers of health care providers trained to provide disability-
specific support and mental health-related services.

Accessibility: Includes four overlapping dimensions:

» Non-discrimination: Mental and physical health care services must be available without
discrimination on the basis of disability or any other prohibited ground. States must take
positive measures to ensure equality of access to persons with disabilities. States must also
ensure that persons with disabilities get the same level of medical care within the same
systems as others.

* Physical accessibility: Health facilities, goods, and services must be within safe physical reach
for persons with disabilities and other vulnerable or marginalized groups, such as ethnic
minorities and indigenous populations, women, children, adolescents, older persons, and
persons with HIV/AIDS. Accessibility also implies that medical services and underlying
determinants of health, such as safe and potable water and adequate sanitation facilities, are
accessible, within safe physical reach, including in rural areas. Accessibility further includes
adequate access to buildings for persons with disabilities.

* Economic accessibility: Health facilities, goods, and services, including medicines and
assistive devices, must be economically accessible (affordable) to consumers with disabilities.

* Information accessibility: Accessibility includes the right to seek, receive, and impart
information and ideas concerning health issues. Information relating to health and other
matters, including diagnosis and treatment, must be accessible to persons with disabilities.
This entitlement is often denied to persons with disabilities because they are wrongly judged
to lack the capacity to make or participate in decisions about their treatment and care.
However, accessibility of information should not impair the right to have personal health data
treated with confidentiality.

Acceptability: Health care facilities, goods, and services provided to persons with disabilities must
be culturally acceptable and respectful of medical ethics.

Quality: Health care facilities, goods, and services provided to persons with disabilities must
be of good quality, as well as scientifically and medically appropriate. Among other things, this
quality requirement mandates skilled medical and other personnel who are provided with disability
training, evidence-based interventions, scientifically approved and unexpired drugs, appropriate
hospital equipment, safe and potable water, and adequate sanitation.

Source: Adapted from Committee on Economic, Social and Cultural Rights, General Comment 14, The right to the highest attainable
standard of health (22nd session, 2000), UN. Doc. E/C.12/2000/4 (11 August 2000): http://www1.umn.edu/humanrts/gencomm/
escgencomI4.htm
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General Comment 5 of the ICESCR was developed by the Committee on
Economic, Social and Cultural Rights to address disability in the context of the
Covenant, including the subject of health. Together, ICESCR General Comments
5 and 14 make it clear that persons with disabilities have the right not only to
accessible health care services, but also to equality and non-discrimination in
relation to all aspects of the right to health. This includes equal access to available
healthcare services and to equality with respect to the resources, conditions, and
underlying determinants required for the highest attainable standard of health.

CRPD Article 25, Health, reinforces these previous standards of general equality,
non-discrimination, and access issues and expands upon States’ obligations in
specific areas, in particular:

* The right to sexual and reproductive health services;
* Access to population-based public health programmes;
» Services provided as close as possible to people’s communities;

* Provision of disability-specific health services, including prevention of
further disabilities;

* Autonomy and independence in healthcare decisions, on the basis of free and
informed consent;

* Non-discrimination in access to health insurance and life insurance; and

* Prohibition against the denial of care, including food and fluids, on the basis

of disability:.

Article 25 must be read in conjunction with CRPD Article 9, Accessibility, among
other cross-cutting provisions. Article 9 addresses the general topic of access,
requiring that States Parties take appropriate measures to ensure equal access to
facilities and services open or provided to the public, including physical premises,
and communications and information systems.

Taken as a whole, States’ obligations with regard to health include:

1. Obligation to respect: States must refrain from denying or limiting equal
access to health care services, as well as to the underlying determinants of
health for persons with disabilities.

Example: The State repeals a law that discriminates against persons with
disabilities in their access to health care and adopts a law that recognizes
that persons with disabilities in public or private institutions, such as
hospitals or prisons, may not be denied access to health care and related
support services, or water and sanitation.

2. Obligation to protect: States must take all appropriate measures to ensure
that third parties, such as health clinic professionals, service provider
organizations, or others do not harm the right to health of persons with
disabilities.
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Example: The State takes measures to ensure that health care providers
do not discriminate against persons with disabilities in the provision of
health care.

Example: The State adopts specific measures to ensure that persons with
disabilities are effectively reached in public health programmes, such as
infectious disease prevention education.

Example: The State provides reasonable accommodations to ensure equal
access to health services for persons who are deaf in the form of on-call
sign language interpreter services at medical facilities.

Example: The State investigates reports of discriminatory treatment of
patients with disabilities.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to the principles of equal access
and non-discrimination in health care provisions.

Example: The State provides disability training to health care providers to
help them understand how to effectively accommodate consumers with
disabilities.

Example: The State provides information on dental services in accessible
formats for persons with disabilities, such as plain language for persons
with intellectual disabilities.

Example: The State ensures that the right to health of persons with
physical and mental disabilities is adequately reflected in their national
health strategy, plan of action, and other policies, such as national poverty
reduction plans.

In sum, international human rights law strongly supports the right of persons with
disabilities to have equal and effective access to health services. The enjoyment of the
right to health facilitates the enjoyment of other rights by persons with disabilities.

Persons with disabilities benefit from healthy choices and suffer from illnesses
and accidents just like everyone else. However, the incidence of infectious
diseases and other preventable conditions among persons with disabilities is often
higher than for the rest of the population because public health programmes fail
to provide information in accessible formats and do not make an effort to target
persons with disabilities. Participation by persons with disabilities and their
representative organizations in the design and implementation of public health
efforts is essential to ensuring that persons with disabilities are able to benefit
from these crucial programmes.

The CRPD specifically recognizes the importance of gender-sensitive health
services and the need for equal access to sexual and reproductive health and

THE RIGHT TO HEALTH 99



population-based health programmes. Even though the CRPD makes it clear that
all public health programmes must include persons with disabilities on an equal
basis with others, these particular subjects are highlighted because they are areas
in which persons with disabilities are often assumed to be a-sexual, forgotten, de-
prioritized, or simply discriminated against in health care systems and national
and international health agendas.

CONCERNING NON-DISCRIMINATORY HEALTH CARE ACCESS

Purobit and Moore v. The Gambia: In a complaint to the African Commission on Human and Peoples’
Rights on behalf of mental health patients detained in a unit, legislation governing mental health,
the Lunatics Detention Act of 1917, was challenged. The complaint alleged that the Act contained
no guidelines for making a determination and diagnosis of mental disability; included no safeguards
required during the diagnosis, certification, or detention of the person; and lacked requirements
for consent to treatment, independent examination of hospital conditions, and provision for legal
aid or for compensation in the case of a rights violation. The Commission held, among other things,
that The Gambia failed to comply with requirements of Articles 16 (best attainable standard of
physical and mental health) and 18(4) (right to special measures for disabled persons with regards to
moral and physical needs) of the African Charter on Human and Peoples’ Rights. Furthermore, the
Commission held that States Parties were required to take concrete and targeted steps to ensure
the right to health. Purobit and Moore v. The Gambia, Communication 241/2001 (2003) AHRLR 96
(ACHPR 2003).

Eldridge v. British Columbia: A group of deaf applicants challenged the absence of sign-language
interpreters in the publicly funded health care system.The Supreme Court of Canada held that
provincial governments had a positive obligation under the Canadian Charter of Rights and
Freedoms to address the needs of disadvantaged groups such as persons with disabilities. The Court
held that the applicants had a right to publicly funded sign-language interpretation in the provision
of health care and that the failure of the authorities to ensure that the applicants benefited equally

from the provincial medicare scheme amounted to discrimination. Eldridge v. British Columbia
(Attorney General) {1997} 2 S.C.R. 624.

Victor Rosario Congo v. Ecuador: The Inter-American Commission of Human Rights, which
monitors the American Convention on Human Rights, held that in the case of persons with mental
disabilities, prison settings must also be appropriate for their mental and physical needs. Victor
Rosario Congo v. Ecuador, Case 11.427, Report No. 63/99, Inter-rAm. C.H.R., OEA/Ser.L/V/I1.95
Doc. 7 rev. at 475 (1998).

Keenan v. United Kingdom: The European Court of Human Rights found aviolation of the prohibition
on inhuman and degrading treatment where a person with a mental disability was detained in
squalid, inhumane conditions without receiving appropriate treatment. Although the European
Convention for the Protection of Human Rights and Fundamental Freedoms does include
the right to health, this case clearly also reflects violations of the right to health due to the potential
for significant physical and mental deterioration or even death. Keenan v. United Kingdom, App. No.
27229/95, 33 Eur. H. R. Rep. 913, 964 (2001).
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In 2004, the World Bank, working in partnership with the Yale School of Public
Health, conducted a Global Survey on HIV/AIDS and Disability with preliminary
findings from this and follow-on research suggesting that persons with disabilities
have infection rates comparable to, and quite possibly significantly higher than,
rates found in the general public.

Very often, children, adolescents, and adults with disabilities are invisible in HIV/
AIDS outreach efforts due to stigma and discrimination, including the common
and wholly false assumptions that persons with disabilities are not sexually active,
are unlikely to use drugs or alcohol, and/or are at less risk of violence or rape than
their non-disabled peers. Persons with disabilities are more vulnerable to infection
if they do not have ready access to information, education, and services necessary
to ensure sexual and reproductive health and prevention of infection. Poverty
exposes women and girls with disabilities to sexual exploitation, and research
suggests that a large percentage of persons with disabilities will experience sexual
assault or abuse during their lifetime. Vulnerability also decreases the likelihood of
being able to negotiate safe sex. Persons with intellectual disabilities and persons
with disabilities living in institutional settings also experience elevated risks of
sexual violence and abuse. Physical barriers to centres for HIV prevention as well as
voluntary counselling and testing (hereafter VCT), treatment, and care limit access
for persons with mobility impairments. Likewise, transport may be unavailable or
inaccessible to persons with disabilities. Communication barriers limit access of
HIV/AIDS messaging, such as radio programming, to persons who are deaf.
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For individuals with disabilities who are HI V-infected, poverty and barriers such
as lack of transport to medical treatment centres hampers effective access to care
and treatment, including antiretroviral and other medications for opportunistic
infections. Privacy and confidentiality may be compromised for persons with
disabilities in the context of HIV testing and counselling owing to the presence
of personal assistants or sign language interpreters. Where access to antiretroviral
therapyand post-exposure prophylaxisislimited, persons with disabilities maynot be
prioritized for treatment on account of disability-related stigma and discrimination.

Under international human rights law, the population is entitled to participate in
health-related policy decision-making at all levels. The right to participate extends
to persons with disabilities who, like all persons, have the right to participate in
decision-making processes that affect their health and development, as well as in
every aspect of service delivery. CRPD Article 25, Health, reinforces the principles
in CRPD Article 12, Equal recognition before the law, related to the freedom
to make decisions about one’s health care. It specifies that States Parties must
require health professionals to “provide care of the same quality to persons with
disabilities as to others, including on the basis of free and informed consent” and
to adopt measures that raise awareness about “human rights, dignity, autonomy
and needs of persons with disabilities through training and the promulgation of
ethical standards for public and private health care.”

Failure to respect the independence, autonomy, and dignity of persons with
disabilities in the context of medical decision-making led to horrific human rights
abuses against children and adults with disabilities, including forced sterilization,
cruel and totally bogus methods to “cure” specific behaviours in persons with
psychosocial disabilities, psycho-surgery such as lobotomies, therapeutic, and
non-therapeutic biomedical research, and experimentation. The right to be free
from torture and other forms of violence is addressed in detail in Part 2, Chapter
6, Freedom from Torture and Other Forms of Abuse.

Finally, persons with disabilities, like all people, are entitled to all treatment and
life-sustaining measures available, and they are also entitled to forgo such care
as a matter of individual choice. This is a matter of equality, both in terms of the
right to life and with respect to the right to personal integrity and decision making
regarding one’s own medical treatment.
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The Center for Universal Design and The North Carolina Office on
Disability and Health, Removing Barriers to Health Care: A Guide for Health
Professionals: http://www.fpg.unc.edu/-ncodh/rbar

> Provides helpful guidance on making health care accessible.

Committee on Economic, Social and Cultural Rights, General Comment 14,
The right to the highest attainable standard of health (22nd session, 2000),
UN. Doc. E/C.12/2000/4 (11 August 2000): http://wwwi.umn.edu/humanrts/
gencomm/escgencomi4.htm

> General Comment providing detailed analysis of the right to health
under the ICESCR.

Office of the High Commissioner for Human Rights/World Health
Organization, The Right to Health, Fact Sheet No. 31: http://www.ohchr.org/
Documents/Publications/Factsheet31.pdf

> Comprehensive coverage of the right to health under international
human rights law.

Office of the High Commissioner for Human Rights & UNAIDS,
International Guidelines on HIV/AIDS and Human Rights: Consolidated Version
(Geneva: OHCHR & UNAIDS) (2006): http://data.unaids.org/Publications/
IRC-pubo7/jc1252-internguidelines_en.pdf

> Detailed guidelines on health and human rights in the context of HIV/
AIDS.

Nora E. Groce, et al, “HIV/AIDS and Disability: Capturing Hidden Voices”
(New Haven, Connecticut: World Bank Group/Yale School of Public Health)
(2004): http://globalsurvey.med.yale.edu

> Leading study on HIV/AIDS and disability.

Janet E. Lord, David Suozzi & Allyn L. Taylor, “Lessons from the Experience
of the UN Convention on the Rights of Persons with Disabilities: Addressing
the Democratic Deficit in Global Health Governance,” 38 J. Law. Med. &
Ethics 564 (2010).

> Assessing the implications of the CRPD for global health governance.
National Council on Disability, The Right to Health: Fundamental Concepts

and The American Disability Experience (2005): http://www.ncd.gov/
publications/2005/08022005-Concepts

> Overview of health and disability within the US and international human
rights contexts.
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Special Rapporteur on the Right of Everyone to the Enjoyment of the
Highest Attainable Standard of Physical and Mental Health: http://www:
ohchr.org/english/issues/health/right

> Webpage for the Special Rapporteur on the Right to Health.
Special Rapporteur on the Right to Health, “Mental Disability and the Right

to Health” (11 February 2005): http://daccess-dds-ny.un.org/doc/UNDOC/
GEN/Go5/108/93/PDF/Go510893.pdf?OpenElement

> Detailed report by the Special Rapporteur on mental disability and health
rights.

Michael Stein, Janet E. Lord & Dorothy Weiss, “Equal Access to Health Care
under the UN Disability Rights Convention,” in Medicine and Social Justice:
Essays on Distribution and Care (Rosamond Rhodes et al. eds. 2012).

> Discussion of health rights in the context of the CRPD.
UNAIDS, World Health Organization & Office of the High Commissioner

tor Human Rights, “Disability and HIV Policy Briet” (2009): http://data.
unaids.org/pub/Manual/2009/jc1632_pol_brief_disability_long_en.pdf

> Introducing the intersections between HIV/AIDS and disability:.
United National Population Fund, “Emerging Issues: Sexual and

Reproductive Health of Women with Disabilities,”: http://wwwunfpa.org/
upload/lib_pub_file/741_filename_UNFPA_DisFact_web_sp-1.pdf

> Opverview of main issues confronting women with disabilities in the
sexual and reproductive health context.

World Health Organization & World Bank, “World Report on Disability”
(2011): http://whglibdoc.who.int/publications/2011/9789240685215_eng.pdf

> First ever world report on disability with comprehensive coverage of
health issues.
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CHAPTER 9: THE RIGHT TO HABILITATION
AND REHABILITATION

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 26, Habilitation and rehabilitation
1. States Parties shall take effective and appropriate measures, including through peer support,
to enable persons with disabilities to attain and maintain maximum independence, full
physical, mental, social and vocational ability;, and full inclusion and participation in all aspects
of life. To that end, States Parties shall organize, strengthen and extend comprehensive
habilitation and rehabilitation services and programmes, particularly in the areas of health,
employment, education and social services, in such a way that these services and programmes:

a. Begin at the earliest possible stage, and are based on the multidisciplinary assessment of
individual needs and strengths;

b. Support participation and inclusion in the community and all aspects of society, are
voluntary, and are available to persons with disabilities as close as possible to their own
communities, including in rural areas.

2. States Parties shall promote the development of initial and continuing training for
professionals and staff working in habilitation and rehabilitation services.

3. States Parties shall promote the availability, knowledge and use of assistive devices and
technologies, designed for persons with disabilities, as they relate to habilitation and
rehabilitation.

The information contained in this chapter will enable participants to work
towards the following objectives:

Define the right to habilitation and rehabilitation;

Explain the importance of the right to habilitation and rehabilitation for
persons with disabilities;

Understand the interrelationship between the right to habilitation and
rehabilitation and other human rights;

Understand the process of developing habilitation and rehabilitation plans;

Identify ways in which the right to habilitation/rehabilitation has been
promoted or denied; and

Understand the provisions on habilitation and rehabilitation in the
Convention on the Rights of Persons with Disabilities (CRPD).

THE RIGHT TO HABILITATION AND REHABILITATION 105



Habilitation refers to a process aimed at helping people gain certain new skills,
abilities, and knowledge. The term rehabilitation refers to regaining skills,
abilities, or knowledge that may have been lost or compromised as a result of
acquiring a disability or due to a change in one’s disability or circumstances. The
goals of habilitation and rehabilitation as defined in the CRPD are to “enable
persons with disabilities to attain and maintain maximum independence, full
physical, mental, social, and vocational ability, and full inclusion and participation
in all aspects of life.” As with any other form of service or treatment, a rights-
based approach to habilitation and rehabilitation requires the full participation
and consent of persons with disabilities.

Habilitation and rehabilitation are often linked with health-related issues and
consequently addressed along with policies related to the right to health. In reality,
rehabilitation is much more complex and far-reaching. While health-related
rehabilitation can be a vital aspect of strategies to achieve these goals, many other
elements are equally important, including those related to employment, education,
or simply life skills. To ensure that habilitation and rehabilitation are understood
to include the full range of measures necessary to equip persons with disabilities
to attain their goals, the CRPD addresses the subject in a separate article.

Eliminatingthebarriers personswith disabilities face in claiming theirhuman rights
requires a variety of strategies and tools. Many factors must combine to ensure
that societies are as open to persons with disabilities as they are to other people
(for example, accessible environments, specialized programmes and technologies,
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shifts in social and cultural attitudes, enforcement of non-discrimination laws, and
knowledge of human rights principles). However, efforts that focus on adapting
the social, legal, political, and physical environments are often inadequate to create
equal opportunities for each person with a disability. An individual may require
additional supports based on his or her unique circumstances and disability, such
as assistive technologies, specific training, education, or skills development.

Unlike reasonable accommodation, habilitation and rehabilitation focus on
equipping the individual with the specific knowledge, tools, or resources that he or
she requires rather than ensuring that the general environment, program, practice,
or job includes the features needed for an individual with a disability to succeed on
an equal basis with others. For instance, an employer may be required to provide
an accessible workspace as a reasonable accommodation for an employee who uses
awheelchair; however, the employer is not required to provide a wheelchair to the
employee. A bank should have information on its services in accessible formats
such as Braille, but the bank is not responsible for teaching a person with a visual
impairment how to read using Braille. Responsibility is not always clear, however.
For example if an office purchases new voice-recognition software as a reasonable
accommodation for a person who is unable to use a standard computer keyboard,
it would seem logical that the employer would teach that employee how to use the
new software as part of the reasonable accommodation.

Habilitation and rehabilitation are crucial to ensuring that persons with disabilities
are able to access all of their human rights. Without adequate habilitation and
rehabilitation services, persons with disabilities may not be able to work, go to
school, or participate in cultural, sports, or leisure activities. At the same time,
barriers to other human rights can prevent persons with disabilities from claiming
the right to habilitation and rehabilitation. For example, services may be available,
but if no accessible transportation exists, many persons with disabilities will
be prevented from receiving the benefit of these services. If information about
habilitation and rehabilitation services is not available in accessible formats,
persons with certain disabilities may never know that they exist. These examples
demonstrate how the right to habilitation and rehabilitation and other human
rights are indivisible, interdependent, and interrelated.

While persons with disabilities have the same rights as every other person, the
ways people achieve their life goals —how they learn, how they communicate, how
they interact with the physical environment, how they interact socially, and many
other factors —differ for a variety of reasons, including disability. Habilitation and
rehabilitation are processes designed to provide individualized strategies, tools,
and resources to assist persons with disabilities in achieving the objectives they
have set for themselves. These objectives may be as simple as taking the bus across
town or as complex as becoming a world-famous rocket scientist. The important
thing to remember is that ensuring access to habilitation and rehabilitation has
been identified in human rights law as an obligation for States to enable persons
with disabilities to claim their human rights.
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Persons with disabilities are just one group that has been identified as entitled to rehabilitation
programmes and services. International law and policy has long recognized the need for specific
populations to have access to rehabilitation in order to successfully integrate or reintegrate in
society and lead independent, productive, and happy lives.

Child Soldiers and Children Affected by War

The Optional Protocol to the Convention on the Rights of the Child (CRC) on the Involvement
of Children in Armed Conflict calls for “the physical and psychosocial rehabilitation and social
reintegration of children who are victims of armed conflict...”

Refugees

Article 14 of the Convention Against Torture (CAT) states that “Each State Party shall ensure
in its legal system that the victim of an act of torture obtains redress and has an enforceable right
to fair and adequate compensation, including the means for as full rehabilitation as possible.” The
reporting guidelines for countries implementing the CAT require information on any measures to
assist in the victim’s rehabilitation and reintegration into the community:.

Land Mine Survivors

Article 6.3 of the Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction calls on States to “provide
assistance for the care and rehabilitation, and social and economic reintegration, of mine victims
and for mine awareness programs.”

Torture Survivors

In response to the report of the Special Rapporteur on Torture and other cruel, inhuman or
degrading treatment or punishment, the UN General Assembly adopted a resolution in 2007 that
calls on national legal systems to ensure that torture victims “receive appropriate social and medical
rehabilitation.” See: UN General Assembly Resolution 61/153, UN doc. A/RES/61/153: http://
daccess-dds-ny.un.org/doc/UNDOC/GEN/No06/503/61/PDF/No650361.pdf?OpenElement

Rehabilitation is sometimes discussed in reference to whole countries, as well as to our earth’s
environment after natural disasters or armed conflict. Rehabilitation is for anything or anyone who
can benefit from assistance to ensure optimal functioning and realizing his, her, or its full potential.
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The right to rehabilitation is addressed in various international instruments.
Article 23 of the Convention on the Rights of the Child (CRC) calls on States
Parties to ensure “effective access” of children with disabilities to:

...education, training, health care services, rehabilitation services, preparation
for employment and recreation opportunities in a manner conducive to
the child’s achieving the fullest possible social integration and individual
development, including his or her cultural and spiritual development.

The International Labour Organization (ILO) Vocational Rehabilitation and
Employment (Disabled Persons) Convention, adopted in 1983, calls on members to
implement national policies on vocational rehabilitation to ensure that “appropriate
vocational rehabilitation measures are made available to all categories of disabled
persons.” This Convention states that the purpose of vocational rehabilitation is “to
enable a disabled person to secure, retain and advance in suitable employment and
thereby to further such person’s integration or reintegration into society.” Although
the text does not provide detailed guidance on what vocational rehabilitation should
include, it recognizes that the concept of rehabilitation had evolved significantly
since the development of previous ILO standards in 1955 and refers to the need
tor adoption of new standards based on the UN World Programme of Action
Concerning Disabled Persons. In that non-binding instrument, rehabilitation was
recognized to include the following range of services:

* Early detection, diagnosis, and intervention;
* Medical care and treatment;
* Social, psychological, and other types of counselling and assistance;

 Training in self-care activities, including mobility, communication, and daily
living skills, with special provisions as needed (for example, for persons with
hearing impairment or visual impairment);

* Provision of technical and mobility aids and other devices;
* Specialized education services;

* Vocational rehabilitation services (for example, vocational guidance,
vocational training, placement in open or sheltered employment); and

* Follow-up.

The CRPD is the first instrument to mention both habilitation and rehabilitation.
Article 26, Habilitation and rehabilitation, calls on States to “organize,
strengthen and extend comprehensive habilitation and rehabilitation services
and programmes, particularly in the areas of health, employment, education and
social services.” The CRPD stresses that habilitation and rehabilitation should
be multi-disciplinary and individualized to take into account the needs and
strengths of the person and that services should be available to people as close to
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their own communities as possible. It recognizes the need for ongoing training of
habilitation and rehabilitation professionals and the important role that assistive
technologies and devices play in habilitation and rehabilitation processes.

The CRPD also mentions rehabilitation in the articles on work, health, and
treedom from exploitation, violence, and abuse, though no specifics are offered as
to what rehabilitation entails in those contexts.

The principle of participation by persons with disabilities in the design,
development, and implementation of habilitation and rehabilitation programmes
is implicit in the fundamental concepts of participation, autonomy, and decision-
making included in CRPD Article 3, General principles. The principles contained
in this article are considered foundational, which means they inform and apply
to all of the human rights throughout the Convention. The first of the General
principles listed in Article 3(a) is:

Respect for inherent dignity, individual autonomy including the freedom to
make one’s own choices, and independence of persons;

Respecting the freedom of choice and the independence of persons with disabilities
is an essential component of ensuring the right to habilitation and rehabilitation.

Taken as a whole, States’ obligations with regard to habilitation and rehabilitation
include:

1. Obligation to respect: States must refrain from denying or limiting equal
access to rehabilitation services for persons with disabilities.

Example: The State adopts a law that allows equal access to rehabilitation
and habilitation services for war veterans with disabilities.

2. Obligation to protect: States must take all appropriate measures to ensure
that third parties, such as rehabilitation professionals, service provider
organizations, or others do not create barriers to rehabilitation services for
persons with disabilities.

Example: The State takes measures to ensure that providers do not
discriminate against persons with disabilities living in poverty in the
provision of rehabilitation services.

Example: The State adopts specific measures to ensure that persons with
disabilities living in rural areas are provided with information about
rehabilitation services.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to the principles of equal access
and non-discrimination in respect of rehabilitation services.

110 PART 2: CHAPTER ¢ HUMAN RIGHTS. YES!



Example: The State provides disability training to rehabilitation providers
to help them understand how to effectively accommodate consumers with
disabilities.

Example: The State provides information on rehabilitation services in
accessible formats for persons with disabilities, such as plain language for
persons with intellectual disabilities.

In sum, international human rights law strongly supports the right of persons with
disabilities to have equal and effective access to rehabilitation services. The enjoyment
of this right facilitates the enjoyment of other rights by persons with disabilities.

PEER SUPPORT IN HABILITATION AND REHABILITATION

In the early 1960s, two students with quadriplegia were admitted to the University of California at
Berkeley, but instead of living in the dormitory with other students, they were required to live at
the university hospital. As more students like them were admitted, they formed a group and called
themselves “The Rolling Quads.” The Rolling Quads questioned their living situation. Why were
they forced to live in a hospital? There were many answers to this question. Dormitories on campus
were not accessible to people using wheelchairs. University administrators expressed concern
about students with disabilities needing medical care. The Rolling Quads used personal assistants
or attendants, but there was no provision for personal assistants to share dormitory space. The
Rolling Quads also brought up other topics. For example, they could not move freely around
the city of Berkeley. There were no curb cuts to go from one sidewalk to another. No accessible
transportation existed. If a student’s wheelchair broke down, there was no place to go to get it fixed.

The Rolling Quads decided towork together to advocate for their needs. As aresult of their advocacy,
the University opened the first Disabled Students Office. After a few years, many of the Rolling
Quads were ready to graduate. To plan for the future they devised a course called “independent
living,” in which they discussed how to improve conditions for persons with disabilities in the city
of Berkeley, just as they had done with the University. Eventually, this group opened the first Center
for Independent Living and helped to start a worldwide movement.

The Berkeley students acted on their own initiative, but they were not alone in their actions to
champion disability rights. Similar groups were meeting all around the world, and these groups
began communicating with each other. These peer groups came to believe that they knew more
about life with a disability than the “experts.” They decided that it was themselves who were really
the experts about their own lives. This viewpoint changed their way of looking at the world. If
persons with disabilities were their own experts, then they were the ones most qualified to teach
about their experiences and counsel other persons with disabilities about living with a disability.
They began to call themselves peer counsellors.

The Rolling Quads took it upon themselves to identify their own goals for their lives at the
University and beyond and made plans for how to achieve these goals. They helped one another
through their shared experience. They knew what resources they needed and how to teach others
to access those same resources. They took control of their own habilitation and rehabilitation.

Source: Adapted from Steve Brown, “Peer Counseling: Advocacy-Oriented Peer Support Part One,” Independent Living Research
Utilization (1999): http://wwwilru.org/html/publications/readings_in_IL/peerr.html
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HABILITATION AND REHABILITATION FOR

PERSONS WITH INTELLECTUAL DISABILITIES
AND PSYCHOSOCIAL DISABILITIES

Persons with intellectual or psychosocial disabilities are particularly vulnerable to
human rights violations committed in the name of “rehabilitation.” The objective
of habilitation and rehabilitation under the CRPD is to “enable persons with
disabilities to attain and maintain maximum independence, full physical, mental,
social and vocational ability, and full inclusion and participation in all aspects of
life.” These efforts must always be based on the goals and preferences expressed
by the person who is receiving the rehabilitation service.

Persons with intellectual or psychosocial disabilities are often subjected to
programmes and therapies intended not to help them achieve what they want,
but rather to change them in a way that the person may not wish to be changed.
Persons with intellectual disabilities or psychosocial disabilities are assumed not
to know “what is good for them” or to be incapable of defining reasonable goals
for themselves. In these cases, doctors, family members, or others often employ
rehabilitation approaches that further their own objectives and may violate the
wishes of the person with an intellectual disability. Such “rehabilitation” violates
fundamental human rights principles such as autonomy, freedom of expression,
participation and inclusion, non-discrimination, and personal integrity.

USEFUL RESOURCES ON THE RIGHT
TO HABILITATION AND REHABILITATION

* Disabled Peoples’ International: Community Based Rehabilitation (CBR)
webpage: http://www.dpi.org/lang-en/resources/topics_list.php?topic=3

> Global membership organization of persons with disabilities web
resources on CBR.

* International Labour Organization Convention 159, Vocational
Rehabilitation and Employment (Disabled Persons) Convention (1983):
http://wwwilo.org/ilolex/english/convdisp1.htm

> Legally binding convention concerning vocational rehabilitation and
employment for persons with disabilities.

* International Labour Organization, Vocational Rehabilitation and
Employment (Disabled Persons) Recommendation No. 168 (1983): http://
www.ilo.org/ilolex/english/recdispr.htm

> Recommendations supplementing Convention 159 to support and guide
implementation.

.
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International Labour Office, World Health Organization, and UN

Educational, Scientific and Cultural Organization, “CBR - A Strategy for

Rehabilitation, Equalization of Opportunities, Poverty Reduction and Social

Inclusion of People with Disabilities, Joint Position Paper” (2004): http://

whqlibdoc.who.int/publications/2004/9241592389_eng.pdf

> Paper laying out CBR strategy focused on rehabilitation within the
framework of equalization of opportunities and social inclusion.

National Council on Independent Living: http://www.ncil.org/

> US-based national organization focused on supporting independent
living for persons with disabilities.

Rehabilitation International: http://www.riglobal.org/

> Global disabled people’s organization focusing on the rights and inclusion
of persons with disabilities, with a focus on access to rehabilitation and
general accessibility.

World Health Organization, “Community Based Rehabilitation Guidelines”
(2011): http://www.who.int/disabilities/cbr/guidelines/en/index.html

> CBR guidelines developed in process of global consultation.

World Health Organization Disability and Rehabilitation, “Action Plan
2006-2011": http://www.who.int/disabilities/ publications/dar_action_
plan_2006toz2or11.pdf

World Health Organization & World Bank, “World Report on Disability”
(2011): http://www.who.int/disabilities/publications/dar_action_
plan_2006to2011.pdf
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CHAPTER 10: THE RIGHT TO WORK

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 27, Work and employment

1. States Parties recognize the right of persons with disabilities to work on an equal basis with
others; this includes the right to the opportunity to gain a living by work freely chosen or
accepted in a labour market and work environment that is open, inclusive and accessible to
persons with disabilities. States Parties shall safeguard and promote the realization of the
right to work, including for those who acquire a disability during the course of employment,
by taking appropriate steps, including through legislation, to, inter alia:

a. Prohibit discrimination on the basis of disability with regard to all matters concerning
all forms of employment, including conditions of recruitment, hiring and employment,
continuance of employment, career advancement and safe and healthy working conditions;

b. Protect the rights of persons with disabilities, on an equal basis with others, to just and
favourable conditions of work, including equal opportunities and equal remuneration
for work of equal value, safe and healthy working conditions, including protection from
harassment, and the redress of grievances;

c. Ensure that persons with disabilities are able to exercise their labour and trade union
rights on an equal basis with others;

d. Enable persons with disabilities to have effective access to general technical and vocational
guidance programmes, placement services, and vocational and continuing training;

e. Promote employment opportunities and career advancement for persons with disabilities
in the labour market, as well as assistance in finding, obtaining, maintaining and returning
to employment;

f. Promote opportunities for self-employment, entrepreneurship, the development of
cooperatives and starting one’s own business;

Employ persons with disabilities in the public sector;

=

h. Promote the employment of persons with disabilities in the private sector through
appropriate policies and measures, which may include affirmative action programmes,
incentives and other measures;

i. Ensure that reasonable accommodation is provided to persons with disabilities in the
workplace;

j. Promote the acquisition by persons with disabilities of work experience in the open labour
market;

k. Promote vocational and professional rehabilitation, job retention and return-to-work
programmes for persons with disabilities.

2. States Parties shall ensure that persons with disabilities are not held in slavery or in servitude,
and are protected, on an equal basis with others, from forced or compulsory labour.
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The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right to work;
* Explain the importance of the right to work for persons with disabilities;

* Understand the interrelationship between the right to work and other
human rights;

* Identify ways in which the rights of persons with disabilities to work have
been promoted or denied; and

* Understand the provisions on work and employment in the Convention on
the Rights of Persons with Disabilities (CRPD).

The phrase “right to work” can be misleading. Just as the “right to health” cannot
guarantee that a person will be healthy, the “right to work” cannot guarantee a job
to all people of working age. No government can realistically guarantee such aright.
Instead, the “right to work” encompasses the right of all people to the opportunity
to earn aliving by freely choosing or accepting work and to undertake that work in
safe and favourable working conditions. The right to work also includes the right
to form and join trade unions, through which people can protect their interests
and advocate for safe and favourable working conditions.

Unfortunately, persons with disabilities have frequently been denied the right to
work. Attitudes and assumptions about the capabilities of persons with disabilities
often lead employers to the false conclusion that a person’s disability makes him
or her less capable and thus disqualifies him or her from being able to perform
work-related tasks. This misconception results in persons with disabilities not
being hired or only being hired for jobs that do not utilize their knowledge or
skills. Similar attitudes lead employers to believe that some employees with
disabilities may be “dangerous” to themselves or others in the workplace or that
customers will be offended or feel uncomfortable by the presence of persons
with disabilities. Employers also often assume that the costs of implementing
reasonable accommodations for employees with disabilities (for example,
accessibility features or flexible working schedules) are prohibitively expensive.
Some employers use this rationale to pay their employees with disabilities a
lower salary than that received by others doing comparable work. In more
extreme cases, persons with disabilities may find themselves forced into abusive,
exploitative slave-labour or other unsafe working conditions, perhaps with no pay
at all. Alternatively, persons with disabilities are denied opportunities to work
in mainstream settings and may have to work in a segregated setting when they
might not otherwise choose to do so.
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Collectively, these attitudes and assumptions result in many persons with
disabilities being denied the enjoyment of their right to work at any and all stages of
the employment cycle, including initial hiring, continuing employment, and career
advancement. Furthermore, the subtle and insidious nature of discrimination on
the basis of disability in workplace settings can make it extremely difficult for
persons with disabilities to challenge the violation of their rights. For example,
many employers will not openly state that a person’s disability is the reason they
have failed to hire him/her or have terminated his/her employment. They might,
for example, say that they preferred other applicants. Gathering the evidence
needed to challenge such discrimination may prove almost impossible.

Violations of other human rights can create additional barriers to persons with
disabilities being able to fully enjoy their right to work. For example:

* The lack of accessible transportation may deprive persons with disabilities of
their ability to access places of employment;

* The lack of access to education and to vocational and other training
opportunities may leave persons with disabilities unable to meet specific job
qualifications and may also restrict their earning potential;

* The lack of opportunity to live independently and in the community may
force persons with disabilities to live in segregated institutional settings
where access to meaningful work opportunities may be non-existent or
greatly restricted; and

* The lack of access to information may make it difficult for persons with
disabilities to become aware of job postings and other information about
potential employment.
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Violations of the right to work may also lead to violations of the enjoyment of
other human rights for persons with disabilities. For example, a person with a
disability who is unable to work and earn a fair wage may be unable to attain an
adequate standard of living. This circumstance, in turn, may force that person
to become dependent upon others, restricting choices and curtailing the ability
to live independently in the community. In many cases, persons with disabilities
who are unable to support themselves financially can become trapped in a cycle of
poverty, unable to meet even their most basic needs for food, water, clothing, and
shelter, or indeed raise a family as they would wish. In some countries, employment
provides a means of accessing the health insurance needed to obtain health care
services. Where persons with disabilities are unable to obtain employment in such
countries, their access to health care services may also be restricted.

Perhaps the most far-reaching impact of the denial of the right to work is on a
person’s sense of dignity and self-worth. In many societies, the ability to work is
commonly viewed as one of the most important ways in which people can make
their individual contributions to society, and those perceived as unable or unwilling
to work may be viewed as less valuable members of that society, especially when
their inability to earn a living causes them to become reliant on the support of the
government or others. Thus, full enjoyment of the right to work can be of critical
importance in the full inclusion of persons with disabilities as equal members of
the societies in which they live, as well as in the self-image and sense of self-worth
that persons with disabilities have. In this way; it is clear that human rights are
indivisible, interdependent and interrelated.

* Negative attitudes in society about the ability of persons with disabilities to work and be
qualified and contributing employees;

* Physical barriers to places of work: in other words, the workplaces themselves are not
physically accessible;

* Lack of accessible transportation to places of work;

* Legislation, regulations, policies, or practices that prohibit persons with disabilities from

working in particular jobs or that do not protect people experiencing disability-based
discrimination in employment settings;

* Lack of accessible information about available employment opportunities (for example a job
opportunity is placed in a newspaper that is not accessible to persons who are blind);

* Lack of accessible job application procedures (for example, an applicant who is deaf is not
provided a sign language interpreter during the job application interview); and

» Lack of accommodations to facilitate communication in employment settings by persons
with disabilities, especially persons who are blind, deaf, or deafblind, persons with intellectual
disabilities, and persons with learning disabilities.
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The right to work is addressed in a variety of international human rights
instruments. The Universal Declaration of Human Rights (UDHR) discusses
the right to work in Article 23, addressing such issues as freedom of choice in
employment, fair pay, equal pay for equal work, and the right to form and join trade
unions. The International Covenant on Civil and Political Rights ICCPR)
also contains provisions relevant to the right to work in Article 8, which focuses
on the right of everyone not to be held in slavery or servitude, as well as to be free
from forced or compulsory labour except in certain limited circumstances.

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) elaborates further on the right to work, with three articles addressing
related issues, including;

* Article 6, which affirms the right to work and calls on governments
to achieve its realization through policies and practices that safeguard
“fundamental political and economic freedoms to the individual”;

* Article 7, which addresses the right of everyone to “just and favourable
conditions of work,” including safe and healthy working conditions, fair
wages, equal opportunity for promotion subject to seniority and competence,
and rest and leisure time;

* Article 8, which addresses the right of everyone to form and join trade
unions, and the rights of trade unions to function freely subject only to those
restrictions necessary in a democratic society to preserve public order or
protect the rights and freedoms of others.

General Comment No. § on persons with disabilities of the Committee
on Economic, Social and Cultural Rights, the treaty body responsible for
monitoring implementation of the ICESCR, addresses some of the barriers faced
by persons with disabilities in fully enjoying the right to work. The ICESCR
acknowledges barriers such as the pervasiveness of disability-based discrimination
in the employment field, the limited and often-substandard employment options
available to persons with disabilities, and the barriers to work resulting from
lack of enjoyment of other human rights, such as access to transportation to
get to work. It also notes the need for governments to ensure that persons with
disabilities can fully enjoy their trade union-related rights and regularly consult
with organizations of persons with disabilities on employment and other matters.

Article 32 of the Convention on the Rights of the Child (CRC) recognizes the
right of all children to be free from economic exploitation and any work that
might interfere with their education or that would be harmful to their “health or
physical, mental, spiritual, moral or social development.” In addition, it requires
States to establish a minimum age (or minimum ages) for employment, to regulate
the hours and conditions of employment, and to ensure the use of penalties or
other sanctions in order to enforce Article 32.
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The CRPD expands upon the issues addressed in earlier human rights documents
and helps to clarify how States can respect, protect, and fulfil the right to work.
Because of the indivisible, interdependent, and interrelated nature of human
rights, many articles in the CRPD can be considered relevant to the enjoyment of
this right. However, Article 27, Work and employment, specifically focuses on the
right to work.

A lengthy article in the CRPD, Article 27 contains two subsections. The first
and longest of these, Article 27(1), expressly recognizes the right of persons with
disabilities to work on an equal basis with others, including the right to the
opportunity to gain a living by work freely chosen or accepted. It further states
that the right to work should be enjoyed in a “labour market and work environment
thatis open, inclusive and accessible to persons with disabilities.” Article 27(1) then
goes on to address some of the specific steps that States should take in promoting
the realization of the right to work by persons with disabilities, including:

* Prohibiting discrimination on the basis of disability regarding all areas and
forms of employment;

* Protecting the right to just and favourable conditions of work, including
through equal pay for equal work, safe and healthy working conditions,

protection from harassment, and resolution of complaints;

* Ensuring that persons with disabilities can exercise their labour and trade
union rights on an equal basis with others;

* Enabling access to general technical and vocational guidance programmes
and other placement and training services;

* Promoting employment opportunities and career advancement for persons
with disabilities and providing assistance in finding, obtaining, maintaining,
and returning to employment;

* Promoting opportunities for self-employment, entrepreneurship, developing
cooperatives and business start-up;

* Employing persons with disabilities in the public sector;

* Promoting employment in the private sector through affirmative action,
incentives, and other appropriate policies and measures;

* Ensuring provision of reasonable accommodation in the workplace;

* Promoting work experience for persons with disabilities in the open labour
market; and

* Promoting vocational and professional rehabilitation, job retention, and
return-to-work programmes.

Although much shorter, Article 27(2) is an important provision addressing the issue
of exploitative labour. It requires States to ensure that persons with disabilities
are not held in slavery or servitude and are protected on an equal basis with others
from forced or compulsory labour.
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Taken as a whole, States’ obligations relating to the right to work include:

I.

2.

Obligation to respect: States must respect the right to work by ensuring
that State actors, such as government officials, do not interfere with the
exercise and enjoyment of the right by persons with disabilities.

Example: The State provides legal protections recognizing the right of
persons to work, including legislatively protecting the right to be free
from discrimination on the basis of disability and the requirement that
reasonable accommodation be provided.

Example: The State provides legal protections to ensure that persons with

disabilities are not forced into jobs not of their own choosing.

Obligation to protect: States must protect the right to work by ensuring
that non-State actors, such as businesses and trade unions, do not interfere

with the exercise and enjoyment of the right.

Example: The State enacts and enforces laws that protect persons with
disabilities from discrimination in the private employment setting.

Obligation to fulfil: States have an obligation to fulfil the right to work by
taking positive action to ensure that persons with disabilities are able to
exercise the right to work.

Example: The State establishes specific hiring procedures in an effort to
increase the number of persons with disabilities who apply for government
positions.

Example: The State develops a hotline and accessible website for employers
to provide guidance on reasonable accommodations in the work
environment for persons with a wide range of disabilities.

In sum, international human rights law strongly supports the right of persons

with disabilities to work, not only to ensure access to employment, but also so
that persons with disabilities may better enjoy their other human rights and fully
assume their responsibilities as contributing members of society:.
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In order foremployers to uphold their obligations to current and potential employees
with disabilities, and in order for persons with disabilities to advocate for full
enjoyment of their rights, both employers and persons with disabilities need to be
aware of their obligations and rights. Many employers in both the public and private
sectors are increasingly adopting disability policies that outline their responsibilities
and the rights of persons with disabilities. Sometimes employers adopt such policies
of their own accord, and sometimes they do so in response to national legislation and
the encouragement of disabled people’s organizations (DPOs). Such policies help
to remind those in decision-making roles of the responsibilities they have towards
employees and customers with disabilities. They can also help to empower persons
with disabilities to claim their rights and challenge violations of their rights.

However, policies alone are typically not enough to ensure awareness or guarantee
that persons with disabilities fully enjoy their rights. It is not enough for an employer
to have a policy, but rather steps also need to be taken to ensure that all affected
by the policy are aware of its content and understand what they need to do to put
the policy into action. Training may be needed to help people understand their
rights and responsibilities under the policy, and further supports may be needed
to give effect to a policy. In addition, mechanisms need to be in place to address
violations of the policy effectively, and people wishing to challenge violations need
to understand how to use those mechanisms and feel safe in doing so. If employees
worry that they maylose theirjobs or be punished in some way for drawing attention
to a violation, then arguably even a well-written policy is ineffective.

VOLKSWAGEN’S CORPORATE COMMITMENT TO PERSONS WITH DISABILITIES

As part of the 2003 European Year of People with Disabilities and building upon earlier company
initiatives, international car manufacturer Volkswagen signed an agreement pledging to better
integrate staff with disabilities into the mainstream work process through education, training, and
internal communications. As part of the 2003 celebrations, Volkswagen also released a brochure
entitled “Away From Paternalism Toward Enablement,” in which it outlined a variety of steps it is

taking to promote disability issues, including:
*  Working to ensure that its products are accessible to persons with disabilities;

* Prohibiting disability-based discrimination in the work environment;

Utilizing principles of universal design to promote a healthy and safe work environment, to
integrate employees with disabilities, and to re-integrate employees who may have become
disabled during the time they have been employed with the company;

Utilizing reasonable accommodation where universal design features do not adequately
accommodate employees with disabilities; and

Forming “integration teams” of different management departments and representatives of
g & 8 2 p

persons with disabilities in order to work cohesively towards the gradual implementation of
disability policies throughout all company departments and manufacturing plants.

Source: Corporate Partnership Program Launched for European Year of Disabled: www.disabilityworld.org/o1-03_o3/employment/
euyear.shtml.
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American Association of Persons with Disabilities (AAPD), “Disability
Mentoring Day”: http://www.aapd.com/what-we-do/employment/disability-
mentoring-day/

> Discusses an event that local governments can participate in to promote
employment opportunities for persons with disabilities.

Americans with Disabilities Act Guide for Small Businesses: http://www.ada.
gov/smbustxt.htm

> Provides information for small businesses to understand and comply with
the Americans with Disabilities Act.

Committee on Economic, Social and Cultural Rights, General Comment No.
5, Persons with disabilities:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)4boc449a9ab4ff72c12563edoos4f

17d?’Opendocument

> General Comment on persons with disabilities addressing work, among
other things.

International Labour Organization Convention 159, Vocational
Rehabilitation and Employment (Disabled Persons) Convention (1983):
http://wwwiilo.org/ilolex/english/convdispr.htm

> Legally binding convention concerning vocational rehabilitation and
employment for persons with disabilities.

International Labour Organization, “Vocational Rehabilitation and
Employment (Disabled Persons) Recommendation (No. 168)” (1983): http://
www.ilo.org/ilolex/english/recdispr.htm

> Recommendations supplementing Convention 159 to support and guide
implementation.

International Labour Organization, Managing Disability in the
Workplace, Code of Practice (2002): http://www.ilo.org/public/libdoc/
ilo/2002/102B09_340_engl.pdf

> Code developed to guide employers, including large, medium-sized or
small enterprises, in the private or public sector, to develop strategies in
managing disability related issues in the workplace.
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CHAPTER 11: LIVING INDEPENDENTLY AND
WITH DIGNITY IN THE COMMUNITY

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 19, Living independently and being included in the community

States Parties to this Convention recognize the equal right of all persons with disabilities to live
in the community, with choices equal to others, and shall take effective and appropriate measures
to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and
participation in the community, including by ensuring that:

a. Persons with disabilities have the opportunity to choose their place of residence and where
and with whom they live on an equal basis with others and are not obliged to live in a
particular living arrangement;

b. Persons with disabilities have access to a range of in-home, residential and other community
support services, including personal assistance necessary to support living and inclusion in the
community, and to prevent isolation or segregation from the community;

c. Community services and facilities for the general population are available on an equal basis to
persons with disabilities and are responsive to their needs.

Article 28, Adequate standard of living and social protection

1. States Parties recognize the right of persons with disabilities to an adequate standard of living
for themselves and their families, including adequate food, clothing and housing, and to the
continuous improvement of living conditions, and shall take appropriate steps to safeguard
and promote the realization of this right without discrimination on the basis of disability.

2. States Parties recognize the right of persons with disabilities to social protection and to
the enjoyment of that right without discrimination on the basis of disability, and shall take
appropriate steps to safeguard and promote the realization of this right, including measures:

a. To ensure equal access by persons with disabilities to clean water services, and to ensure
access to appropriate and affordable services, devices and other assistance for disability-
related needs;

b. To ensure access by persons with disabilities, in particular women and girls with disabilities
and older persons with disabilities, to social protection programmes and poverty reduction
programmes;

c. To ensure access by persons with disabilities and their families living in situations of
poverty to assistance from the State with disability-related expenses, including adequate
training, counselling, financial assistance and respite care;

d. To ensure access by persons with disabilities to public housing programmes;

e. To ensure equal access by persons with disabilities to retirement benefits and programmes.
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Article 12, Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere
as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal
basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with disabilities to
the support they may require in exercising their legal capacity:.

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide
for appropriate and effective safeguards to prevent abuse in accordance with international
human rights law. Such safeguards shall ensure that measures relating to the exercise of legal
capacity respect the rights, will and preferences of the person, are free of conflict of interest
and undue influence, are proportional and tailored to the person’s circumstances, apply for
the shortest time possible and are subject to regular review by a competent, independent and
impartial authority or judicial body. The safeguards shall be proportional to the degree to
which such measures affect the person’s rights and interests.

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective
measures to ensure the equal right of persons with disabilities to own or inherit property, to
control their own financial affairs and to have equal access to bank loans, mortgages and other
forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily
deprived of their property.

The information contained in this chapter will enable participants to work
towards the following objectives:

Define the right to live independently and with dignity in the community;

Explain the importance of living independently and with dignity in the
community for persons with disabilities;

Understand the interrelationship between living independently and with
dignity in the community and other human rights;

Identify ways in which the rights of persons with disabilities to live
independently and with dignity in the community have been promoted or
denied; and

Understand the provisions on living independently and with dignity in the
community in the Convention on the Rights of Persons with Disabilities
(CRPD).
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What does the right to live independently mean? Few people in the world live
completely by themselves without any contact with other people. All of us rely to
some extent on other people, to provide us with advice, friendship, goods, services,
and a variety of other kinds of support. What then does “living independently”
mean if not living solely by yourself? The right to live independently means the right
to choose how you live, where you live, with whom you live, and to what degree you
wish to interact with your community. It also means having access to any support you
might need to realize those choices and to achieve an adequate standard of living.

A critical component of the right to live independently in a manner that respects
inherent human dignity is the opportunity to make one’s own decisions and to
have those decisions be respected and acted upon. Many persons with disabilities
have been denied this right, even with respect to the most basic of decisions,
such as what to wear or eat or drink. In some cases, national legislation has
expressly barred persons with disabilities (especially persons with intellectual or
psychosocial disabilities) from making their own decisions by depriving them of
the legal capacity needed to do so. In other instances, people have ignored the
decisions of family members or friends with disabilities because they do not
believe the person has the capacity to make “sensible” decisions.

Information and communication barriers can also negatively impact the ability
of persons with disabilities to make decisions. For example, the lack of accessible
information can deprive persons with disabilities of the information they need to
reach a decision. Additionally, the lack of communication accommodations may
make it difficult for persons with disabilities to express themselves and make their
opinions and decisions understood.
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Violations of other human rights can create barriers to the ability of persons with
disabilities to live independently and with dignity in the community. For example:

Disability-based discrimination in employment not only violates the right to
work, but may also deprive persons with disabilities of the means to earn an
income to support themselves;

The lack of accessible transportation not only deprives persons with disabilities
of the right to liberty of movement, but also harms their ability to access work,
education, healthcare, and shops, as well as to interact fully with the community;

Services such as medical care or rehabilitation that are available to others
locally in a general hospital or on an outpatient basis may only be available to
persons with disabilities in an institutional setting;

The lack of an adequate standard of living may force persons with disabilities
to live in a segregated institutional setting or with family members merely for
survival reasons, such as access to food and shelter;

The lack of accessible housing may greatly reduce the choices available
to persons with disabilities who want to live and work in a particular
community; and

Negative and discriminatory attitudes towards persons with disabilities may
make persons with disabilities feel uncomfortable or unsafe among other
community members and in turn encourage them to avoid such interactions.
Such attitudes may even encourage families to hide their family members
with disabilities from the community:.

Violations of the right to live independently in the community also frequently
lead to violations of other human rights. For example:

Forcing persons with disabilities to live in segregated settings deprives them
of the opportunity to participate fully in the social, cultural, and political life
of their community;

Children with disabilities who must live apart from their families are
deprived of the opportunity to grow up in a family setting and often are
denied quality inclusive education;

Institutional settings can often expose persons with disabilities to a higher
risk of violence, sexual abuse, and even death, especially women and girls
with disabilities and persons with intellectual disabilities; and

Segregated settings may also deprive persons with disabilities of the
opportunity to exercise their right to marry and have a family of their own.

These examples illustrate that human rights are indivisible, interdependent,
and interrelated. Above all, violations of the right to live independently in
the community disrespects the basic dignity of persons with disabilities that is
inherent in all human beings.
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EXAMPLES OF BARRIERS TO LIVING INDEPENDENTLY
AND WITH DIGNITY IN THE COMMUNITY

Physical barriers to places of work, shops, health care facilities, housing, and public buildings;
Lack of accessible transportation to places of work, shops, health care facilities, and public
buildings;

Legislation, regulations, policies, or practices that force persons with disabilities to live in
segregated and institutional settings against their will;

Lack of accessible information about services to support living independently and about what
the rights and responsibilities of persons with disabilities are with respect to accessing those
services and supports;

Lack of accommodations to facilitate communication by persons with disabilities, especially
persons who are blind, deaf, or deafblind; persons with intellectual disabilities; and persons
with learning disabilities; and

Negative attitudes and stigma in society about the ability of persons with disabilities to live
where and with whom they choose and to make decisions for themselves.

WHAT DOES HUMAN RIGHTS LAW SAY

ABOUT LIVING INDEPENDENTLY AND WITH
DIGNITY IN THE COMMUNITY?

A number of human rights instruments are relevant to the right to live
independently and with dignity in the community. For example, the Universal
Declaration of Human Rights (UDHR) discusses the right to an adequate
standard of living (Article 25) and the right to recognition before the law (Article
6), which is relevant to the ability to make one’s own decisions. The International
Covenant on Civil and Political Rights (ICCPR) also contains provisions
relevant to decision-making, such as Article 16, which recognizes everyone as
equal before the law; and Article 17, which recognizes the right of everyone to

freedom of expression.

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) contains provisions in Article 11 that relate to the right of everyone to
an adequate standard of living, “including adequate food, clothing and housing,
and to the continuous improvement of living conditions.” General Comment
No. 5 of the Committee on Economic, Social and Cultural Rights, which
monitors implementation of the ICESCR, states that governments must adopt
policies “to enable persons with disabilities to live an integrated, self-determined
and independent life,” and that “[dlisability policies should ensure the access of

[persons with disabilities} to all community services.”
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The Convention on the Rights of the Child (CRC) emphasizes throughout its
provisions the need to support the ability of children to live with their families
where it is in the best interests of the child to do so. Further, Article 23 sets out
the right of children with disabilities to “participate in the community.” The
Committee on the Rights of the Child has further encouraged States to:

...make every effort to provide assistance for children with disabilities and
support services for their families, to the maximum extent possible on an
out-patient or community basis, thereby avoiding removal of children with
disabilities from their families for placement in institutions.

The CRPD expands upon the issues addressed in earlier human rights documents
and helps to clarify how States can respect, protect, and fulfil the right to live
independently in the community. Because of the indivisible, interdependent,
and interrelated nature of human rights, many articles in the CRPD are relevant
to the enjoyment of this right. However, Article 19, Living independently and
being included in the community; Article 28, Adequate standard of living and
social protection; and Article 12, Equal recognition before the law; are especially
important to issues of living independently and with dignity in the community:.

CRPD Article 19, Living independently and being included in the community,
explicitly addresses the right of persons with disabilities to live independently and
be included in the community. It emphasizes the right of persons with disabilities
to “have choices equal to others,” including the opportunity to choose where and
with whom they live and to not be forced into a particular living arrangement.
Article 19 requires States to ensure that persons with disabilities have access
to the kinds of supports and services they may need to enable them to live
independently and avoid segregation and isolation from the community. Such
supports might include personal assistance and/or other in-home or community
services. In addition, Article 19 requires that community services and facilities
that are available to the wider population are also available on an equal basis to
persons with disabilities and that those services and facilities are also responsive
to the needs of persons with disabilities.
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The provisions of article 19 of the Convention carry far-reaching implications for all forms of
institutionalized care of persons with disabilities. The recognition of the right of persons with
disabilities to independent living and community inclusion requires the shift of government
policies away from institutions towards in-home, residential, and other community support
services. The key element of any intervention aimed at giving effect to the right to independent
living and community inclusion is the explicit legal recognition of the right of persons with
disabilities to determine where and with whom to live. This recognition should also openly reflect
the unlawfulness of arrangements for residential care made against the wishes of a person with
disabilities.

De-institutionalization is necessary but not sufficient to achieve the goal of independent living. In
most cases, a national strategy that integrates interventions in the area of social services, health,
housing and employment, at a very minimum, will be required. For the effective implementation
of such strategies it is necessary that the independent living principle be rooted in a legislative
framework which clearly establishes it as a legal right and in turn places duties on authorities
and service providers, while also allowing for recourse in case of violation. Such legislative
frameworks shall include the recognition of the right to access the support services required to
enable independent living and inclusion in community life, and the guarantee that independent
living support should be provided and arranged on the basis of the individual’s own choices and
aspirations, in line with the principles of the CRPD.

Source: Office of the High Commissioner for Human Rights, “Thematic Study by the Office of the United Nations High Commissioner
for Human Rights on enhancing awareness and understanding of the Convention on the Rights of Persons with Disabilities,” paras. 50
& 51 (26 January 2009): http://www.ohchr.org/EN/HR Bodies/CRPD/Pages/DayGeneralDiscussion21102009.aspx

Article 28 of the CRPD addresses the right to an adequate standard of living and
social protection. It recognizes the right of persons with disabilities to have an
adequate standard of living, “including adequate food, clothing and housing, and
to the continuous improvement of living conditions,” and to be able to enjoy this
right without discrimination on the basis of disability. States must also ensure that
persons with disabilities enjoy social protection without discrimination on the
basis of disability. For example, persons with disabilities need to be assured equal
access to clean water, social protection and poverty reduction programmes, public
housing, and retirement benefits and programmes.

As discussed in detail below, Article 12, Equal recognition before the law, is
perhaps most fundamental to facilitating the right to live independently and in
the community as it recognizes the legal capacity of persons with disabilities and
the right to exercise that capacity, with support where needed, in order to live a
self-determined life.
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Concluding Observations of the CRPD Committee on Article 12 to Tunisia in response to
its Report

The Committee is concerned that no measures have been undertaken to replace substitute
decision-making by supported decision-making in the exercise of legal capacity:.

The Committee recommends that the State party review the laws allowing for guardianship
and trusteeship, and take action to develop laws and policies to replace regimes of substitute
decision-making by supported decision-making. It further recommends that training be
provided on this issue to all relevant public officials and other stakeholders.

Source: Committee on the Rights of Persons with Disabilities, “Consideration of Reports submitted by States under Article 35,
Concluding Observations - Tunisia” (April 11, 2011): http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Sessions.aspx

Article 12 questions posed by the CRPD Committee to Spain on the submission of its Report

1. Please provide data on how many persons with disabilities have been put under guardianship
to enable them to exercise legal capacity and on the number of rulings modifying the capacity
to act, if any.

2. Please explain how it is ensured that guardianship is exercised to the benefit of the ward, in
view of the absence of explicit safeguards in current legislation against undue influence or
conflict of interest.

3. Please provide information on the measures planned or taken to replace substitute decision-
making (guardianship) with supported decision-making in the exercise of legal capacity, in
accordance with article 12 of the Convention.

Source: Committee on the Rights of Persons with Disabilities, “List of issues to be taken up in connection with the consideration of
the initial report of Spain” (20 June 2011): http://wwwz2.ohchr.org/SPdocs/CRPD/5thsession/CRPD.C.ESP.Q.1_en.doc

States’ obligations with regard to the right of persons with disabilities to live
independently and with dignity in the community include:

1. Obligation to respect: States must respect the right to work by ensuring
that State actors, such as government officials, do not interfere with
the exercise and enjoyment of the right to live independently and in the
community by persons with disabilities.

Example: The State reviews its laws and policies to ensure that a person
with a disability is not required to live in an institution in order to access
rehabilitation or educational services.

Example: The State enacts a law to ensure that a person with a disability is
not barred from living in a public housing complex.
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2. Obligation to protect: States must ensure that non-State actors, such as
businesses and families, do not interfere with the exercise and enjoyment of
the right to live independently.

Example: The State monitors supported decision-making procedures in
health care provision.

3. Obligation to fulfil: States must take positive action to ensure that persons
with disabilities are able to exercise the right to live independently:.

Example: The State reallocates funding from segregated institutional
settings to community-based living options that provide adequate support
tor persons with disabilities to live independently in their community.

In sum, international human rights law strongly supports the right of persons
with disabilities to live independently and with dignity in the community. The
enjoyment of these rights contributes to the enjoyment of other human rights by
persons with disabilities.

CRPD Article 12, Equal recognition before the law, addresses the right to equal
recognition before the law and confirms that persons with disabilities “enjoy legal
capacity on an equal basis with others in all aspects of life.” Historically, many
persons with disabilities have been subjected to laws and practices that deprived
them of their legal capacity and consequently of their autonomy and freedom to
choose how and where to live their lives.

Of particular concern is the fact that persons with disabilities are often subjected
to the decision-making of other people. Even when substitute decision-makers
act in good faith and with good intentions, such practices still deny persons with
disabilities the right to make their own decisions. Article 12 seeks to correct this
approach by recognizing the legal capacity of persons with disabilities and providing
measures to support their right to exercise their legal capacity. Some persons with
disabilities require no support in making decisions while others may need intensive
support. Regardless of the level of support needed, States must ensure that this
support is not abusive and does not infringe the person’s human rights.

States must ensure the equal right of persons with disabilities to “own or
inherit property, to control their own financial affairs and to have equal access
to bank loans, mortgages and other forms of financial credit,” as well as to not
be arbitrarily deprived of their property. These measures are important because
living independently in the community can be difficult to achieve without the
ability to access and control financial and property resources.
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SUPPORTED DECISION-MAKING FOR PERSONS WITH DISABILITIES

Increasingly, countries around the world are moving away from substituted decision-making models,
where other people make decisions on behalf of persons with disabilities, to supported decision-
making, where persons with disabilities themselves make their own decisions, utilizing the support
of others if and when they request it. This approach attempts to respect the inherent dignity of
persons with disabilities and avoid paternalism. Though potentially useful for anyone requiring
help to make decisions, it is particularly relevant for persons with psychosocial or intellectual
disabilities, who historically have been forced to comply with substituted decision-making.

Although there are no internationally agreed upon standards or guidelines regarding supported
decision-making, the following may be helpful for those interested in ensuring that supported
decision-making activities respect the rights of persons with disabilities:

* Persons with disabilities have the right to be respected for their inherent decision-
making abilities;

* Persons with disabilities have the right to develop authentic decision-making voices;
* Persons with disabilities have the right to receive support where they request it;

* Persons with disabilities have the right to genuine choices and options and to make decisions
based on those options; and

* Persons with disabilities have the right to be able to make mistakes.

USEFUL RESOURCES ON LIVING INDEPENDENTLY
AND WITH DIGNITY IN THE COMMUNITY

* Access Living Center for Independent Living: http://www.accessliving.org

> Useful resources on independent living.

* Canadian Association of Independent Living Centres (CAILC): http://www.
cailc.ca

> Useful resources on independent living.

* Committee on the Rights of Persons with Disabilities, Day of General
Discussion on “Article 12 of the CRPD —The right to equal recognition

before the law” (21 October 2009): http://www.ohchr.org/EN/HRBodies/
CRPD/Pages/DayGeneralDiscussion21102009.aspx

> Contains numerous resources on Article 12 and links to papers presented
at the Day of Discussion.

* Committee on the Rights of the Child, “Report on the twenty-fifth session,”
Sept./Oct. 2000 CRC/C/100, paras. 688.17, 20-22, 24-25: http://www.unhcr.
org/home/RSDCOI1/3f4782b74.pdf

* Rockland Independent Living Center, “The Independent Living Philosophy:
Ten Principles”: http://www.rilc.org/principles.htm

> Useful resources on independent living.

.
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Office of the High Commissioner for Human Rights, “OHCHR Background
Conference Document on Legal Capacity”, 6th session of the Ad Hoc
Committee, on a Comprehensive and Integral International Convention

on Protection and Promotion of the Rights and Dignity of Persons with
Disabilities (1-12 August 2005): http://www2.ohchr.org/SPdocs/CRPD/
DGD2r1102009g/OHCHR_BP_Legal_Capacity.doc

> Opverview of legal approaches to legal capacity:.

Planned Lifetime Advocacy Network, “Supported Decision-making”: http://
www.plan.ca/Programs_Decisions.php

> Useful resources on supported decision-making.
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CHAPTER 12: ACCESS TO JUSTICE

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 13, Access to justice

e

States Parties shall ensure effective access to justice for persons with disabilities on an

equal basis with others, including through the provision of procedural and age-appropriate
accommodations, in order to facilitate their effective role as direct and indirect participants,
including as witnesses, in all legal proceedings, including at investigative and other
preliminary stages.

. In order to help to ensure effective access to justice for persons with disabilities, States

Parties shall promote appropriate training for those working in the field of administration of
justice, including police and prison staff.

Article 12, Equal recognition before the law (excerpts)

It

States Parties reaffirm that persons with disabilities have the right to recognition everywhere
as persons before the law.

. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal

basis with others in all aspects of life.

States Parties shall take appropriate measures to provide access by persons with disabilities to
the support they may require in exercising their legal capacity:.

The information contained in this chapter will enable participants to work
towards the following objectives:

Define the right to access to justice;

Explain the importance of equal access to justice and equal recognition
before the law for persons with disabilities;

Understand the interrelationship between access to justice and other human
rights;

Identify ways in which the rights of persons with disabilities to access justice
have been promoted or denied; and

Understand the provisions on access to justice in the Convention on the
Rights of Persons with Disabilities (CRPD).
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GETTING STARTED: THINKING ABOUT

ACCESS TO JUSTICE

“Access to justice” is a broad concept, encompassing people’s effective access to
the systems, procedures, information, and locations used in the administration of
justice. Persons who feel wronged or mistreated in some way usually turn to their
country’s justice system. In addition, persons may be called upon to participate in
the justice system, for example, as witnesses or as jurors in a trial. Unfortunately,
persons with disabilities have often been denied fair and equal treatment before
courts, tribunals, and other bodies that make up the justice system in their country
because they have faced barriers to their access. Such barriers not only limit the
ability of persons with disabilities to use the justice system, they also limit their
contributions to the administration of justice.

The ability to access justice is of critical importance in the enjoyment of all other
human rights. For example, a person with a disability who feels that she or he
has been denied the right to work may wish to turn to the justice system to seek
a remedy. However, if the justice system fails to accommodate their physical,
communication, or other disability-related needs, and/or expressly discriminates
against her or him, then clearly denial of access to the justice system also results in
denial of protection of the right to work. Similarly, a person with a disability who
has been the victim of a crime may wish to report the crime to the police and press
charges against the offender. However, if he or she is denied physical access to the
police station, clear communication with the police, or access to information that
is understandable, then that person may not be able to fully exercise her or his
rights as a victim. These examples demonstrate that human rights are indivisible,
interdependent, and interrelated.
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The enjoyment of other human rights can also impact the ability of persons with
disabilities to enjoy access to justice. The accessibility of transportation may
determine whether or not a person with a disability is able to travel to a police
station, courthouse, or other place where justice is administered. A person with a
disability who has had access to a quality education will be better able to understand
and use the justice system. For persons with disabilities who have been denied the
right to education, however, participation in the justice system may be difficult or
impossible. Furthermore, laws pertaining to legal capacity may prevent a person with
a disability from managing his or her own legal affairs, including seeking a remedy
for injustice. This denies the right to equal recognition as a person before the law.

To be fully included in society, persons with disabilities need access to justice. As
long as they face barriers to their participation in the justice system, they will
be unable to assume their full responsibilities as members of society or fully
realize their rights. For this reason it is important that barriers be removed so
that persons with disabilities can enjoy the equal opportunity to perform their
duties as witnesses, jurors, lawyers, judges, arbitrators, and other participants in
the administration of justice.

 Physical barriers to police stations, courthouses, jails, prisons, and other public buildings;
» Lack of accessible transportation to police stations, courthouses, and other public buildings;

* Legislation, regulations, policies, or practices expressly barring persons with disabilities from
being witnesses, jurors, judges, lawyers, or law students;

* Lack of accessible information about how the justice system works and the rights and
responsibilities of persons with disabilities within the justice system;

* Lack of accommodations to facilitate communication by persons with disabilities, especially
persons who are blind, deaf, and deatblind; persons with intellectual disabilities; and persons
with learning disabilities;

 Attitudes about the ability of persons with disabilities to participate meaningfully in the
administration of justice, such as the false perception that persons with psychosocial
disabilities cannot be reliable witnesses; and

* Lack of training for police and other officials to understand the specific needs of persons with
disabilities in accessing justice and how to provide necessary accommodations.
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The right to access to justice has its foundation in provisions in international law
that address the equality of persons before the law, their right to equal protection
under the law, and their right to be treated fairly by a tribunal or court. These
rights are addressed in Articles 6 through 11 in the Universal Declaration of
Human Rights (UDHR) and are addressed in more detail in Articles 14 — 16 of
the International Covenant on Civil and Political Rights (ICCPR).

Other treaties address the need to ensure that specific groups are able to enjoy
these rights on an equal basis with others. The International Convention on
the Elimination of All Forms of Racial Discrimination (CERD) and the
Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) are particularly relevant for persons with disabilities who
may be subject to multiple discrimination, such as women with disabilities and
ethnic minorities with disabilities. For example, Article 5(a) of CERD requires
that States “eliminate racial discrimination in all its forms,” and guarantee the
right of everyone “to equal treatment before the tribunals and all other organs
administering justice.” Article 15 of CEDAW addresses these issues as they relate
to women and requires that States treat women “equally in all stages of procedure
in courts and tribunals.”

The CRPD expands upon the issues addressed in earlier human rights documents
and helps to clarify how States can respect, protect, and fulfil the enjoyment of
access to justice by persons with disabilities. CRPD Article 13, Access to justice,
guarantees the right of persons with disabilities:

* 'To effective access to justice on an equal basis with others;

» To effective access to justice at all phases of the administration of justice,
including at preliminary stages, such as initial investigations;

* To be both direct and indirect participants, including being witnesses; and
* To receive procedural and age-appropriate accommodations to facilitate

their access to justice.

Article 13 of the CRPD also requires States to provide training to those working
in the administration of justice in order to help ensure effective access to justice
by persons with disabilities.
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SUPPORT SERVICES FOR VICTIMS WITH DISABILITIES

Bizchut, the Israeli Human Rights Center for People with Disabilities, has worked extensively to
advocate on access to justice for persons with disabilities. One component of this advocacy effort
addresses the lack of formal support services for persons with disabilities who are the victims of
crime. The organization is working to provide in-person support services and has developed the
following methods:

Accompanying the victim to the police station;
Talking with the police to help them understand the nature of the victim’s disability;

Making suggestions for modifications to the usual procedures that could be made in order to
help the investigation;

Being present with a crime victim with a disability during police questioning, if desired by the
victim;

Accompanying a crime victim with a disability to the courthouse prior to any official meetings
there, in order to prepare them for the courtroom environment, and helping him or her
understand what procedures will occur and easing their concerns about these procedures;

Accompanying the victim during court proceedings; and

Requesting the court to make modifications to the testimony procedures, where appropriate,
and with the victim’s permission (for example, moving proceedings to the judge’s chambers
or other environment less intimidating than the courtroom or bringing in an expert to help
court officials understand the victim’s disability and its possible impact on the testimony).

Source: Bizchut, the Israeli Human Rights Center for People with Disabilities: http://bizchut.org.il/en/

Taken as a whole, States’ obligations with regard to access to justice include:

1. Obligation to respect: States must refrain from engaging in any act, custom,
or practice that denies or limits equal access to justice for persons with
disabilities.

Example: The State repeals a law that allows judges and lawyers to interfere
with the exercise and enjoyment of access to justice by persons with
disabilities by denying them the opportunity to serve as jurors or as
witnesses in a trial.

Example: The State reviews practices regarding admission of persons with
disabilities into legal education programmes to ensure discrimination
is not occurring and introduces legislation to override a court decision
prohibiting persons with disabilities from serving as judges.

2. Obligation to protect: States must take all appropriate measures to
eliminate discrimination and violations of access to justice by any non-State
actors.
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Example: The State takes measures to ensure that security guards at court
house facilities take measures to accommodate persons with disabilities.

Example: The State provides accommodations in legal proceedings to
enable a person with a disability who is a victim of a crime to seek a remedy:.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to access to justice.

Example: The State adopts training programmes for court officials on
disability awareness and how to provide reasonable accommodations for
persons with disabilities in the justice system.

Example: The State introduces an “affirmative action” programme to
encourage greater participation of students with disabilities in legal and
paralegal education.

In sum, international human rights law strongly supports the right of persons with
disabilities to have meaningful and effective access to justice in all its phases, not
only as a right in itself, but also as a means to ensure that persons with disabilities
may better enjoy their other human rights and fully assume their responsibilities
as members of society:

Persons with disabilities have the same needs as other citizens to access court
programmes and services, including judicial and administrative proceedings, jury
service, and courthouse meetings. The obligation on States Parties to the CRPD
and international human rights law generally is to identify and remove barriers
that stand in the way of access to court programmes and services for persons with
disabilities. Persons with disabilities must be afforded equal access to serve as
jurors, appear as parties or witnesses in a trial, or attend a hearing as an observer,
as well as to serve as lawyers, clerks, court reporters, and judges.

The duty to accommodate persons with disabilities in court and other legal
proceedings, such as administrative hearings, relates to the fundamental right to
be heard. Access must be provided at all stages of a judicial process and must be
provided to all participants.

There are two central aspects of ensuring access to courts:

* General Accessibility: The first is to develop and implement a
comprehensive plan to address general accessibility concerns, including
identifying and removing architectural barriers in courthouses, providing
materials in alternative formats, making court websites accessible for people
who use assistive technology, and installing listening systems in courtrooms.
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* Individualized Accessibility: The second aspect of ensuring access to
courts relates to the provision of individualized accessibility to respond to an
individual’s needs to ensure equality of opportunity in the administration of
justice. This may include providing a sign language interpreter for a person
who is deaf, a reader for a witness who is blind, or frequent breaks for a
defendant who has a psychosocial disability.

The following framework reflects a holistic approach to addressing the multitude
of barriers that persons with disabilities may often experience in attempting to
access courts:

* Court Facilities: Identifying and addressing barriers within the physical
or built environment. Modifications might include, for example, making
pathways to court buildings accessible (for example, entrance ramps),
making accessible corridors, elevators, accessible washrooms, appropriate
signage, and addressing courtroom accessibility to enable wheelchair users to
participate in proceedings in any role or as observers.

* Court Programmes and Services: Identifying and addressing barriers to
access in court programmes and services. Accommodations and accessibility
modifications might include, for example, interpreter services, information
on accessible accommodations and how to request them, information on how
to file a complaint, and provision of court information in accessible formats.

* Court Policies: Adopting policies and guidelines to promote disability
accommodations and accessibility in court facilities, services,
and programmes. Examples might include the development of an
accommodation request procedure, designating a single point of contact for
accommodation requests, designing a policy on excusing jurors from service
in a way that ensures the inclusion of persons with disabilities, developing
emergency evacuation plans for persons with disabilities, establishing
procedures for receiving and acting on complaints, and establishing
certification or standards on interpreter qualifications.
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Right to a Remedy: The US Supreme Court ruled that a State is not immune from a law suit under
the Americans with Disabilities Act brought regarding the accessibility of a State courthouse.
Tennessee v. Lane, 541 U.S. 509, 124 S. Ct. 1978 (2004).

Serving as a Witness: A witness who was blind testified before the jury in a criminal trial for rape.
The court held that the jury could properly rely on the testimony of a witness who was blind. Wz/son
v. Georgia, 2004 Ga. App. Lexis 699 (2004).

Serving as a Juror: A criminal defendant argued that ajuror who was deaf in his criminal trial should
be disqualified. The court held that a trial court properly denied a criminal defendant’s motion to
disqualify a juror who was deaf and that a juror’s inability to hear is not a disqualification in Georgia
and there was no other evidence to support disqualification on other grounds. Carter v. Georgia, 228
Ga. App. 335, 491 S.E.2d 525 (1997). In another case, the court held that the categorical exclusion of a
person who was blind from jury service was a violation of federal disability law. Galloway v. Superior
Court of District of Columbia, 816 F. Supp. 12 (D.C. 1993).

Serving as Court Observer/Rights of Victims: The court held that a trial court did not abuse its
discretion in allowing a crime victim with a disability to remain in the courtroom during a trial. The
person was a victim of a crime and was a wheelchair user who was also in a coma. The defendant
argued that it would be prejudicial if the victim was allowed to remain in the courtroom. The court
held that victims have the right to access a courtroom and further held that the injuries to the
victim were relevant to the proceeding. Lewis v. Georgia, 215 Ga. App. 161, 450 S.E.2d 448 (1994).

Accessibility of Court Services: Two persons who were deaf asked for, but were denied, a sign
language interpreter for their wedding in a civil courtroom. The court found that the wedding was
a “service” provided by the court house and that as individuals with disabilities, the plaintiffs were
entitled to the provision of a sign language interpreter under the Americans with Disabilities Act.
Soto v. City of Newark, 72 F. Supp. 2d 489 (D.N J. 1999).

*  Americans with Disabilities Act-Architectural Barrier Act (ADA-ABA),
Accessibility Guidelines for Buildings and Facilities (as amended 2004): http://
www.access-board.gov/ada-aba/final.cfm#rooms

> Provides detailed guidelines on accessibility, including elements within
courtrooms, to comply with the Americans with Disabilities Act 1990.

*  Georgia Commission on Access and Fairness in the Courts, “A Meaningful
Opportunity to Participate: A Handbook for Georgia Court Officials on
Courtroom Accessibility for Individuals with Disabilities” (December 2004):
http://www.georgiacourts.org/files/ADAHandbk_MAY_o05_800.pdf

> Detailed handbook concerning all aspects of courtroom accessibility for
persons with disabilities.
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* David McChesney, Promoting Disability Accommodation in Legal Education and
Training (Reach Canada, 2003): http://www.reach.ca/lepof/table.htm

> Detailed report on disability accommodations in legal education in
Canada.

* Stephanie Ortoleva, “Inaccessible Justice: Human Rights, Persons with
Disabilities and the Legal System,” 17 ILSA Journal of International
and Comparative Law, 281 (Spring 2011): http://sites.google.com/site/
womenenabled/access-to-justice

> Article that details the barriers that persons with disabilities experience
in accessing justice and discusses the implications of the CRPD.

*  Washington State Access to Justice Board, “Ensuring Equal Access
tor Persons with Disabilities: A Guide to Washington Administrative
Proceedings” (20006): http://www.wsba.org/Legal-Community/Committees-
Boards-and-Other-Groups/Access-to-Justice-Board/AT]-Committees/-/
media/Files/Legal%20Community/Committees_Boards_Panels/AT]J %20
Board/EnsuringAccessGuideBook.ashx

> Provides detailed guidance on disability accommodations in
administrative proceedings for persons with disabilities.
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CHAPTER 13: THE RIGHT TO EDUCATION

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 24, Right to education

1. States Parties recognize the right of persons with disabilities to education. With a view to
realizing this right without discrimination and on the basis of equal opportunity, States Parties
shall ensure an inclusive education system at all levels and life long learning directed to:

a. The full development of human potential and sense of dignity and self-worth, and the
strengthening of respect for human rights, fundamental freedoms and human diversity;

b. The development by persons with disabilities of their personality, talents and creativity, as
well as their mental and physical abilities, to their fullest potential;

c. Enabling persons with disabilities to participate effectively in a free society:.
2. Inrealizing this right, States Parties shall ensure that:

a. Persons with disabilities are not excluded from the general education system on the basis
of disability, and that children with disabilities are not excluded from free and compulsory
primary education, or from secondary education, on the basis of disability;

b. Persons with disabilities can access an inclusive, quality and free primary education and
secondary education on an equal basis with others in the communities in which they live;

o

. Reasonable accommodation of the individual’s requirements is provided;

d. Persons with disabilities receive the support required, within the general education
system, to facilitate their effective education;

[¢)

. Effective individualized support measures are provided in environments that maximize
academic and social development, consistent with the goal of full inclusion.

3. States Parties shall enable persons with disabilities to learn life and social development skills
to facilitate their full and equal participation in education and as members of the community:.
To this end, States Parties shall take appropriate measures, including:

a. Facilitating the learning of Braille, alternative script, augmentative and alternative modes,
means and formats of communication and orientation and mobility skills, and facilitating
peer support and mentoring;

b. Facilitating the learning of sign language and the promotion of the linguistic identity of
the deaf community;

c. Ensuring that the education of persons, and in particular children, who are blind, deaf
or deafblind, is delivered in the most appropriate languages and modes and means of
communication for the individual, and in environments which maximize academic and
social development.

THE RIGHT TO EDUCATION 145



4. Inorder to help ensure the realization of this right, States Parties shall take appropriate
measures to employ teachers, including teachers with disabilities, who are qualified in sign
language and/or Braille, and to train professionals and staff who work at all levels of education.
Such training shall incorporate disability awareness and the use of appropriate augmentative
and alternative modes, means and formats of communication, educational techniques and
materials to support persons with disabilities.

5. States Parties shall ensure that persons with disabilities are able to access general tertiary
education, vocational training, adult education and lifelong learning without discrimination
and on an equal basis with others. To this end, States Parties shall ensure that reasonable
accommodation is provided to persons with disabilities.

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right to education;
* Explain the importance of education for persons with disabilities;
* Understand the interrelationship between education and other human rights;

* Identify how the rights of persons with disabilities to education have been
promoted or denied;

* Understand different perspectives on inclusive and special education;

* Seek strategies to advance the right of persons with disabilities to participate
in education; and

* Understand the provisions on education in the Convention on the Rights
of Persons with Disabilities (CRPD).

Many children with disabilities throughout the world have been excluded from
mainstream educational opportunities or denied the right to education. In some
countries, negative attitudes about placing children with disabilities in the general
classroom have resulted in segregated schools for children with disabilities,
while in other countries the lack of disability awareness and financial resources
is the main cause of exclusion. The World Report on Disability indicated that
some progress has been made in recent decades, but still predominantly found
that “children and youth with disabilities are less likely to start school or attend
school than other children. They also have lower transition rates to higher levels
of education.” Persons with disabilities face many barriers, both at the systemic
level and in schools, to full and equal access to the right to education. Under the

' World Health Organization & World Bank, “World Report on Disability”, p. 208 (2011): http://
whqlibdoc.who.int/publications/2011/9789240685215_eng.pdf
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CRPD, States Parties are now legally bound to provide persons with disabilities
the opportunity and support they need, without discrimination, to access quality,
lifelong education in an inclusive education setting.

Negative attitudes of teachers, school administrators, parents, and peers about the ability of
persons with disabilities to learn and actively participate in education;

Legislation and policy that explicitly excludes persons with disabilities from education
systems;

Lack of legislation and policy that promotes inclusive education;
Lack of adequate funding to promote inclusive education;
Lack of accessible transportation to educational facilities;

Physical barriers to educational facilities (for example, lack of ramps, inaccessible bathrooms,
and inaccessible classrooms);

Lack of materials in accessible formats, such as large print, Braille, plain language, or visual
representations of verbal information;

Lack of alternate forms of communication, such as sign language or Communication Access
Realtime Translation (CART), or facilitated communication; and

Lack of teacher-training on inclusive education, resulting in a shortage of qualified teachers
and support staff.

For proper implementation of inclusive education, it is not enough for persons
with disabilities to simply be allowed to attend school or to sit in the classroom
with their peers; the information and materials presented must be provided in an
accessible manner for meaningful learning to occur. Persons with disabilities are
entitled to reasonable accommodation and appropriate supports to be able to
equally access and fully participate in education.

The right to education is interrelated and central to the enjoyment of all other
human rights. Education is the foundation for a child’s future and has a direct
impact on many other human rights. For example, education helps students
develop meaningful skills that they will use in future employment. If children with
disabilities do not enjoy the right to education, they may not have any skills that
will help them exercise their right to work. The lack of work and financial support
may impact other rights, such as one’s ability to live independently or the right to
home and the family. Furthermore, education is important in helping members
of society become informed about issues that impact them. When persons with
disabilities cannot access their right to education, they may not be able to fully
enjoy their right to participation in political and public life. There are many
other examples of how the right to education is central for ensuring persons with
disabilities can fully enjoy all of their human rights.
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At the same time, barriers to other human rights can prevent persons with
disabilities from claiming their right to education. For example, a school
building may be accessible for a child who uses a wheelchair, but if no accessible
transportation exists, the child may not be able to attend school. Furthermore,
persons with disabilities who are denied the right to live independently and are
tforced to live in an institution may not have access to education. These examples
demonstrate how the right to education and other human rights are indivisible,
interdependent, and interrelated.

International human rights law has long recognized the right to education. Article
26 of the Universal Declaration of Human Rights (UDHR) provides that:

... [elveryone has the right to education. Education shall be free, at least in the
elementaryand fundamental stages. Elementary education shallbe compulsory:
Technical and professional education shall be made generally available and
higher education shall be equally accessible to all on the basis of merit.

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) reaffirms the right to education in Article 13, which calls on States
Parties to:

recognize the right of everyone to education. [States Parties} agree that
education shall be directed to the full development of the human personality
and the sense of its dignity, and shall strengthen the respect for human rights
and fundamental freedoms.

Article § of the International Convention on the Elimination of all Forms of
Racial Discrimination (CERD) calls on States Parties to guarantee equality under
the law for the right to education. Article 10 of the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW) atfirms the right of
women to non-discrimination in education. The Convention on the Rights of
the Child (CRC) further articulates the right to education in Article 28: “[Sltates
Parties recognize the right of the child to education, and with aview to achieving this
right progressively and on the basis of equal opportunity.” Article 28 encourages the
development of general and vocational education, as well as educational guidance
that is available and accessible to every child. Furthermore, Article 29 of the CRC
calls on education to be directed at the development of a child’s personality, talents,
and mental and physical abilities to their fullest potential.

The CRPD further outlines the right to education for all persons in Article
24, Education. Article 24 clearly applies the right to education to persons with
disabilities and provides that “States Parties recognize the right of persons
with disabilities to education.” Furthermore, Article 24 employs the concept of
inclusive education for the first time in international law:
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I. ... With a view to realizing this right without discrimination and on the basis
of equal opportunity, States Parties shall ensure an inclusive education system
at all levels and lifelong learning...

2(b) Persons with disabilities can access an inclusive, quality and free primary
education and secondary education on an equal basis with others in the
communities in which they live;

The concept of inclusive education outlined in the CRPD is new to international
law and has set a new standard for countries to implement. The CRPD requires
States Parties to implement inclusive education systems that ensure reasonable
accommodations for children with disabilities. Inclusive education promotes
the education of children with disabilities in general education programmes.

Article 24 of the CRPD requires States Parties to ensure that “persons with
disabilities are not excluded from the general education system on the basis of
disability” This means that States cannot prohibit children with disabilities in
law or practice from attending general schools because of their disability. It also
means that States must ensure that persons with disabilities do not face barriers in
general education settings that amount to exclusion based on disability.

Furthermore, Article 24 also requires States to ensure that “[plersons with
disabilities receive the support required, within the general education system, to
facilitate their effective education.” To this end, Article 24 calls on States Parties
to ensure that “[rleasonable accommodation of the individual’s requirements
is provided.” Article 24 also requires States Parties to provide reasonable
accommodations for persons with disabilities “to access general tertiary education,
vocational training, adult education and lifelong learning without discrimination

and on an equal basis with others.” Reasonable accommodation is defined in
Article 2 of the CRPD:

...necessary and appropriate modification and adjustments not imposing
a disproportionate or undue burden, where needed in a particular case, to
ensure to persons with disabilities the enjoyment or exercise on an equal basis
with others of all human rights and fundamental freedoms.

Reasonable accommodation in the context of education requires discussions
between the educational provider, the student with a disability, and depending
on the student’s age, parents and/or family members in order to ensure that the
accommodation meets the access needs of the student and can be implemented
by the provider. If a student with a disability is seven years old, then it is important
for parents or family members to be involved in these discussions. However, if a
student with a disability is a 20-year-old university student, he or she should be
able to advocate directly to the university for appropriate accommodations.
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There is no “one size fits all” formula to reasonable accommodation, and it is
important to note that different students with the same disability may require very
different accommodations. For example, some students with low vision may use
screen-reading technology and therefore request that all information is provided
to them in electronic format, while other students with the same disability may
prefer materials in large print.

It is important for reasonable accommodations to be discussed and re-evaluated
regularly to ensure that the accommodations are being implemented effectively.
In many countries, individualized education plans (IEPs) are developed on a
yearly basis for students with disabilities. In such countries, parents, teachers,
and students with disabilities create an IEP at the beginning of each school year
that outlines the accommodations the student will receive in school that year.
The concept of reasonable accommodation is discussed in more detail in Part 2,
Chapter 1, Equality and Non-Discrimination, and Part 2, Chapter 2, Accessibility:.

Accommodations may include:
* Changing the location of a class;
* Providing different forms of in-class communication;
* Enlarging print, or providing all handouts in Braille;
* Providing students with a note-taker;
* Allowing students to use assistive technology in class and on exams; and

* Allowing students to take exams in a private room.
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In addition to promoting inclusive education, Article 24 of the CRPD also calls
on States Parties to:

...enable persons with disabilities to learn life and social development skills
to facilitate their full and equal participation in education and as members
of the community.

To this end, Article 24 calls on States Parties to facilitate “the learning of Braille,
alternative script, augmentative and alternative modes, means and formats of
communication and orientation and mobility skills.” It also requires States to
facilitate “the learning of sign language and the promotion of the linguistic
identity of the deaf community.” Furthermore, Article 24 calls on States to ensure
that “the education of persons, and in particular children, who are blind, deaf or
deatblind, is delivered in the most appropriate languages and modes and means of
communication for the individual, and in environments which maximize academic
and social development.”

The CRPD also calls on States Parties to employ teachers who are qualified to
teach sign language and/or Braille. Additionally, teacher training programmes
should include a disability awareness component and should educate future
teachers about “the use of appropriate augmentative and alternative modes,
means and formats of communication, educational techniques and materials to
support persons with disabilities.”

Aninclusive education component should be added to curriculum for University students training to
be teachers. Teachers should learn about inclusive education and teaching children with disabilities
as part of their degree program so that all new teachers are prepared to teach in inclusive schools.
Teachers should be knowledgeable in effective inclusive education strategies, including:

* Methods to communicate in different ways (for example, Braille, Sign Language,
Augmentative and Alternative Communication);

* Methods to provide reasonable accommodation and appropriate supports for students with
disabilities;

* Participatory and flexible teaching methods and curriculum development that includes all
students; and

* Skills for promoting acceptance and awareness of disability issues with peers, teachers,
families, and school administrators.
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Inclusive education benefits communities, families, teachers, and students by
providing knowledge and understanding of disability-related issues. Inclusive
education ensures that children with disabilities attend school with their peers
and provides them with adequate support to succeed both academically and
socially. According to the World Report on Disability:

The inclusion of children with disabilities in mainstream schools promotes
universal primary completion, is cost-effective and contributes to the
elimination of discrimination. Creating an inclusive learning environment will
assist all children in learning and achieving their potential. Education systems
need to adopt more learner-centred approaches with changes in curricula,
teaching methods and materials, and assessment and examination systems.
Many countries have adopted individual education plans as a tool to support
the inclusion of children with disabilities in educational settings.”

Communities benefit from inclusive schools by gaining more knowledge and
understanding about disabilities. The introduction of children with disabilities
into mainstream schools introduces children with disabilities into the local
communities and neighbourhoods and helps to break down barriers and prejudice.
Communities become more accepting of difference and everyone benefits from a
friendlier, open environment.

 World Health Organization & World Bank, “World Report on Disability”, p. 208 (2011): http://
whqlibdoc.who.int/publications/2011/9789240685215_eng.pdf
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Schools benefit from inclusive education programmes as well. The concept of
inclusive education focuses on each individual child’s ability to learn rather than
treating all children the same. Teachers are able to instruct each child in a more
individualized way. All children, with and without disabilities, benefit from a
teaching style catered to their individual way of learning. Inclusive education also
teatures different teaching techniques, such as drawing, singing, and participatory
activities. Studies suggest that young children retain more information when they
are “involved” in learning rather than just receiving lectures. Inclusive education
also allows teachers to become more dynamic in the classroom, and thus makes
school more enjoyable for children and teachers, alike.

VIOLATIONS OF THE RIGHT TO EDUCATION IN EUROPE

In MDACwv. Bulgaria, the Mental Disability Advocacy Center (MDAC) brought a “collective complaint”
against Bulgaria before the European Committee of Social Rights (ECSR) of the Council of Europe.
The complaint alleged that children with intellectual disabilities living in Bulgarian “Homes for
Mentally Disabled Children” (HMDC) receive no education because of their disability. The collective
complaint stated that the Bulgarian Government violated Article 17(2) of the revised European Social
Charter, which mandates States “to take all appropriate and necessary measures designed to provide
to children and young persons a free primary and secondary education as well as to encourage regular
attendance at schools.” The complaint further alleged that the Bulgarian Government violated Article
E of the Revised European Social Charter by discriminating based on disability:

MDAC summarized their argument as follows: “The fact that only 6.2% of children from “Homes
for Mentally Disabled Children” receive schooling clearly gives rise to an inference of discrimination
based on disability for which the Bulgarian Government is directly responsible.” The ECSR found
aviolation of Article 17(2) in conjunction with Article E of the revised European Social Charter, and
held that Bulgaria discriminated against children with mental disabilities by denying them their
right to education.

Source: MDAC v Bulgaria, Complaint No. 41/2007, European Committee of Social Rights, Decision of 3 June 2008.

In International Association of Autism Rights v. France, Autism Europe alleged that France violated the
right to education for persons with disabilities and argued that 80-90% of persons with autism had
no access to adequate educational services. Autism Europe also pointed to insufficient provisions for:
mainstreaming education; early intervention; teacher training; and funding education for children
with disabilities. The ECSR found that France’s overall lack of progress in this area constituted a
violation of the right to education and the right of all persons to non-discrimination under the revised
European Social Charter. Under the Charter, social rights must be realized within a reasonable time
and the ECSR held that the Disabled Persons Act had been passed in 1975 and that twenty years was
a sufficient amount of time to realize the right to education. Accordingly, the ECSR found that there
were an unacceptable number of educational placements for persons with autism.

Source: Autism Europe v. France, Complaint No. 13/2002, Decision on the merits of 4 November 2003.
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Taken as a whole, States’ obligations with regard to education include:

1. Obligation to respect: States must refrain from denying or limiting equal
access to education.

Example: The State may not adopt or maintain laws that discriminate
against persons with disabilities in their access to education.

2. Obligation to protect: States must take all appropriate measures to ensure
that third parties do not restrict the right to education of persons with
disabilities.

Example: The State must ensure that private universities do not discriminate
against persons with disabilities by failing to accommodate persons with
disabilities.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to the principles of equal access
and non-discrimination in education.

Example: The State may provide disability training to public school teachers
to help them understand how to effectively accommodate students with
disabilities.

Example: The State may introduce affirmative action programmes to
enhance the participation of students with disabilities in education.

In order to implement effective inclusive education systems, countries must make a commitment to:
* Amend legislation to ensure education is accessible to every child;
* Devise a time table to eliminate segregated schooling;
* Create a plan to close down institutions and move children into community settings;
* Implement training for teachers and school staff;
* Create a comprehensive system for data collection;
 Allocate resources for child-centered learning;
* Identify performance indicators; and

¢ Remove barriers.

In sum, international human rights law strongly supports the right of persons
with disabilities to have equal access and full inclusion in education. The
enjoyment of the right to education facilitates the enjoyment of other rights by
persons with disabilities.
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USEFUL RESOURCES ON EDUCATION

CAST Universal Design for Learning: http://www.cast.org/index.html

> Organization devoted to making education universally accessible to all.
Centre for Studies on Inclusive Education: http://inclusion.uwe.ac.uk/csie/
index.htm

> UK-based inclusive education research centre.

Inclusion International: http://www.inclusion-international.org/en/ii_
priority_areas/ie/index.html

> Education webpage for the leading international organization devoted to

the inclusion of persons with intellectual disabilities.

Special Rapporteur on the Right to Education, “Report on the Right to
Education of Persons with Disabilities” (19 Feb. 2007): http://daccess-dds-ny.
un.org/doc/UNDOC/GEN/Go7/108/92/PDF/Go710892.pdf?OpenElement

> UN independent expert report on children with disabilities and
education.

UNESCO, Inclusive Education: www.unesco.org/education/inclusive/
> Official UNESCO webpage on inclusive education.

World Health Organization & World Bank, “Chapter 7, Education,”
“World Report on Disability” (2011): http://whqlibdoc.who.int/
publications/2011/9789240685215_eng.pdf

> First ever global report on disability that includes coverage of education.
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CHAPTER 14: THE RIGHT TO SPORT AND CULTURE

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Article 30, Participation in cultural life, recreation, leisure and sport

1. States Parties recognize the right of persons with disabilities to take part on an equal basis
with others in cultural life, and shall take all appropriate measures to ensure that persons with
disabilities:

a. Enjoy access to cultural materials in accessible formats;

b. Enjoy access to television programmes, films, theatre and other cultural activities, in
accessible formats;

c. Enjoy access to places for cultural performances or services, such as theatres, museums,
cinemas, libraries and tourism services, and, as far as possible, enjoy access to monuments
and sites of national cultural importance.

2. States Parties shall take appropriate measures to enable persons with disabilities to have the
opportunity to develop and utilize their creative, artistic and intellectual potential, not only
for their own benefit, but also for the enrichment of society.

3. States Parties shall take all appropriate steps, in accordance with international law, to ensure
that laws protecting intellectual property rights do not constitute an unreasonable or
discriminatory barrier to access by persons with disabilities to cultural materials.

4. Persons with disabilities shall be entitled, on an equal basis with others, to recognition and
support of their specific cultural and linguistic identity, including sign languages and deaf
culture.

5. With a view to enabling persons with disabilities to participate on an equal basis with others
in recreational, leisure and sporting activities, States Parties shall take appropriate measures:

a. To encourage and promote the participation, to the fullest extent possible, of persons with
disabilities in mainstream sporting activities at all levels;

b. To ensure that persons with disabilities have an opportunity to organize, develop and
participate in disability-specific sporting and recreational activities and, to this end,
encourage the provision, on an equal basis with others, of appropriate instruction, training
and resources;

c. To ensure that persons with disabilities have access to sporting, recreational and tourism
venues;

d. To ensure that children with disabilities have equal access with other children to
participation in play, recreation and leisure and sporting activities, including those
activities in the school system;

e. To ensure that persons with disabilities have access to services from those involved in the
organization of recreational, tourism, leisure and sporting activities.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Define the right of persons with disabilities to participate in cultural life,
recreation, leisure, and sport;

* Explain the importance of participation in culture and sport for persons with
disabilities;

* Understand the interrelationship between participation in cultural life,
recreation, leisure, and sport and other human rights;

* Identify ways in which the rights of persons with disabilities to participate in
cultural life, recreation, leisure, and sport have been promoted or denied; and

* Understand the provisions on cultural life, recreation, leisure, and sport in
the Convention on the Rights of Persons with Disabilities (CRPD).

GETTING STARTED: THINKING ABOUT PARTICIPATION IN

CULTURAL LIFE, RECREATION, LEISURE, AND SPORT

Participation in cultural life, recreation, leisure, and sport are all essential
components of being a part of one’s community. Unfortunately, persons with
disabilities have often been denied the right to participate in the wide array of
cultural, recreational, sporting, and leisure opportunities that the rest of society
takes for granted. And all too often children with disabilities are denied their right
to play.

Discrimination in the area of cultural life is a global phenomenon that takes
on many forms. Cultural venues are all too often inaccessible to persons with
disabilities, denying them their right to participate in cultural life as direct
participants and as spectators. Even the most basic activities that should be readily
open to all people in a community are often unavailable to community members
with disabilities. For example, people who use wheelchairs are sometimes denied
entry to movie theatres on the basis that their wheelchairs present a fire hazard
for other participants. Tourism facilities around the world are full of barriers that
restrict movement or prevent access altogether. Hotels have few, if any, accessible
rooms and do not provide accessible signage for persons with visual impairments.
Tour buses are rarely able to accommodate wheelchair users. Restaurants have
been known to refuse to serve persons with intellectual disabilities. Television
programming and other technology allowing people to access culture and sport is
not made accessible for persons who are deaf.

.
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Around the world, persons with disabilities experience discrimination and
exclusion fromactive participationin sport, recreation, and leisure activities. Social
and communication barriers prevent persons with disabilities from participating
as athletes and as spectators because of negative attitudes and lack of access to
information about sporting opportunities. Physical barriers prevent persons with
disabilities from accessing sporting facilities and venues. Legal and policy barriers
may also lead to exclusion. For example, many universities and schools do not have
policies of inclusion for allowing students with disabilities to participate in sport,
and coaches have no idea how to adapt sport for athletes with disabilities.

Children with disabilities often face numerous barriers in accessing their rights
to sport, recreation, and play. At the same time, many disability organizations
have successfully worked to open up opportunities for children with disabilities
through the development of adaptive physical education programming in schools
or community-based efforts to build accessible playgrounds.

Disabled people’s organizations (DPOs) worldwide are working to promote
the meaningful participation of persons with disabilities in cultural life, sport,
recreation, and leisure activities, which directly affects their enjoyment of all
other human rights. For example, being denied the right to participate in sport
in school may directly impact one’s right to health. The right to participate in
cultural activities is closely related to the right to access information; if information
announcing cultural events is not provided in accessible formats, then one is
effectively denied participation in that event. Increasingly, sport and cultural
programming is seen as an important tool for peace-building, social mobilization,
and the support of public health initiatives, such as HIV/AIDS education or polio
immunization campaigns. The exclusion of persons with disabilities from such
activities impacts the rights to social and political participation, as well as health
and education. These examples demonstrate how human rights are indivisible,
interdependent, and interrelated.
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EXAMPLES OF BARRIERS TO CULTURAL LIFE, RECREATION,

LEISURE, AND SPORT FOR PERSONS WITH DISABILITIES

* Negative attitudes about the ability of persons with disabilities to participate meaningfully in
cultural life, sport, and recreation, both as participants and as spectators;

* Physical barriers to museums, theatres, music halls, spectator sporting venues, parks, sporting
centres, and other cultural and recreational buildings and facilities;

* Lack of accessible transportation to cultural sites and sporting events;

* Lack of accessible information about cultural events and sporting opportunities, including
events for persons with disabilities;

* Lack of accommodations to facilitate communication by persons with disabilities;

* Lack of knowledge and understanding about sign language as a distinct language/linguistic
identity for many persons who are deaf;

* Lack of training for those involved in the organization of recreational, tourism, leisure, and
sporting activities, as well as cultural activities, to understand the specific needs of persons
with disabilities and how to provide necessary accommodations; and

* Lack of knowledge and experience about how to include children with disabilities in sport
and recreation and how to develop adaptive physical education in schools and design
accessible playgrounds and equipment.

WHAT DOES HUMAN RIGHTS LAW SAY

ABOUT PARTICIPATION IN CULTURAL LIFE,
RECREATION, LEISURE, AND SPORT?

Therights to participate in culturallife, recreation,leisure,and sportare reflectedin
anumber of international human rights legal instruments, including the Universal
Declaration of Human Rights (UDHR) and the International Covenant on
Economic, Social and Cultural Rights ICESCR). Specialized conventions also
reflect these rights, including the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW), which affirms the right of women
to participate in recreational activities, sports, and all aspects of cultural life. The
Convention on the Rights of the Child (CRC) recognizes the right of the child
to rest and leisure, to engage in play and recreational activities appropriate to the
age of the child, and to participate freely in cultural life and the arts.

While reflected in various human rights instruments, these rights are not as well
developed as other human rights and are often forgotten. The right of persons
with disabilities to participate in a wide array of cultural, recreational, sporting,
and leisure activities is recognized as central to full inclusion for persons with
disabilities and is therefore defined in some detail in Article 30 of the CRPD.
For this reason, the CRPD is an important development in human rights law on
participation in culture, sport, recreation, and related activities.
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Article 30 of the CRPD recognizes:

The duty of States to take measures to support access to places where
cultural performances or services take place. This includes, for example,
theatres, museums, cinemas, libraries, and tourism services. It also includes,
as far as possible, access to monuments and sites of national cultural
importance.

The right of persons with disabilities to develop and practice their creative,
artistic, and intellectual potential for both individual and societal benefit.
This recognizes that persons with disabilities are full participants in the
cultural life of their communities as, for example, artists, musicians, scholars,
and actors.

The duty of States to ensure that laws protecting intellectual property

rights do not present unreasonable or discriminatory barriers in access to
cultural materials by persons with disabilities. This would cover, for example,
translating books and other material into Braille, providing audio-cassettes
or providing sign language or forms of accessible technology for artistic
performances.

The right of persons with disabilities to equal recognition and support of
their cultural and linguistic identity. This includes, for example, the right to
use sign language and the recognition and support of deaf culture. It respects
the dignity of persons with disabilities who see themselves as part of a
cultural or language minority, such as some members of the deaf community.

The duty of States to promote the inclusion of persons with disabilities in
mainstream sporting activities. This approach favours an inclusive approach
to programming, where persons with disabilities have equal access to sport
and recreational facilities (for example, community swimming pools and
adaptive playgrounds) and have opportunities for participation in both
disability-specific sport and recreation (such as wheelchair basketball) and
mainstream sport programming.

The rights of persons with disabilities to organize, develop, and participate
in sport and recreation with other persons with disabilities, including
activities organized specifically for persons with disabilities. This covers both
mainstream and disability-specific sport.

The duty of States to take measures to ensure that persons with disabilities
are included as recipients of services and programming by those who
organize recreational, tourism, leisure, and sporting activities.

The right of persons with disabilities to access and to use tourism facilities.
This would include museums, cinemas, and hotels, ferries and cruise ships,
among other facilities.

The right of children with disabilities to play and to participate in recreation,
leisure, and sporting activities in the school system. This also includes access
to playgrounds in the community and adaptive physical education in schools.
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Taken as a whole, States’ obligations with regard to the right to participation in
cultural life, recreation, leisure, and sport include:

1. Obligation to respect: States refrain from engaging in any act, custom,
or practice that creates barriers to enjoyment of the right to participate in
cultural life and sport.

Example: The State refrains from limiting or interfering with the access of
persons with disabilities to sporting and recreational venues and adopts
laws and policies that outline accessibility guidelines in such venues.

Example: The State refrains from enforcing discriminatory practices as
State policy and does not impose discriminatory practices relating to
cultural life, such as restricting or limiting the use of sign language.

2. Obligation to protect: States ensure that non-State or private actors do not
violate the rights to participate in cultural life and sport.
Example: The State requires sign language interpretation to be provided for

a cultural event open to the public in a private theatre.

Example: The State undertakes accessibility audits of sporting arenas open
to the public and recreational facilities operated by private companies.

3. Obligation to fulfil: States must take proactive steps to ensure enjoyment of
the right to participate in cultural life and sport by persons with disabilities.

Example: The State provides appropriate training for tourism officials on
providing accommodations to persons with disabilities.

Example: The State adoptsanationalaction planaddressingacomprehensive
strategy to make sporting arenas accessible to persons with disabilities as
participants and as spectators.
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In sum, international human rights law strongly supports the right of persons
with disabilities to participate in cultural life, recreation, leisure, and sport. The
observation of these rights facilitates the enjoyment of other rights.

* Every young person with a disability deserves access to high quality arts educational experiences.
» All art educators should be prepared to include students with disabilities in their instruction.

* All children, youth, and adults with disabilities should have complete access to cultural
facilities and activities.

* Allindividuals with disabilities who aspire to careers in the arts should have the opportunity
to develop appropriate skills.

Source: VSA Arts: http://’www.vsarts.org

All persons have the right to participate in the cultural life of their community
without facing harassment or coercion. Thus, persons with disabilities should not,
as they often are, be restricted from the practice of their own culture, nor should
they be prohibited from participating in the cultural life of their community.
International human rights law recognizes the rights of linguistic minorities to use
and develop their own languages and cultures, and also to access language education
so that they may attain fluency in additional “official” or “national” languages.

Article 2 of the Universal Declaration of Human Rights (UDHR) recognizes
the right to be free from discrimination on the basis of one’s language, and other
international instruments affirm this right, including the Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities. Such protections are of great relevance to those persons with disabilities
who utilize sign language, Braille, or other modes and means of communication.

The inclusion in the CRPD of language specifically addressing the right of
persons with disabilities to recognition and support of their specific cultural and
linguistic identity, including sign languages and deaf culture, is an important new
development in human rights law. Deaf advocates at the CRPD negotiations
worked hard to ensure such recognition and emphasized to governments that
members of deaf culture use the term Deaf (often in print the term is capitalized
when used as a cultural marker of identity) as a way of describing their cultural
identity and affiliation much more than as a term that expresses their hearing
status. The right of persons with disabilities to use sign language and to affiliate
with a particular cultural identity is therefore a major advance in human rights
law. It is also a clear recognition of the discrimination that many persons with
disabilities have experienced in using sign language and other modes and means
of communication in their communities.
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The 1982 World Programme of Action Concerning Disabled Persons stresses that
governments should encourage sport activities for persons with disabilities by
providing facilities and organizations. The 1993 Standard Rules provide detailed
guidance on making sport and recreation accessible to persons with disabilities.
Building upon these earlier efforts, the CRPD supports the right of persons with
disabilities to participate in both mainstream and disability-specific sporting
activities. Inclusion recognizes the role of mainstream sports organizations and
institutions to deliver disability sport programmes that are accessible to persons
with disabilities. Disability sport refers to sport organized specifically for persons
with disabilities to provide equitable and fair categories, based on disability
and ability, in order to even the playing field. Disability sport may therefore be
regarded as a category of sport, such as women’s sport.

For many years disability advocates have been promoting the right of persons with
disabilities to participate in sport and recreational activities. The Paralympics are
an example of disability sport at the highest levels of sporting competition. Other
international disability-specific initiatives include the Deaf Games, organized by
the International Committee of Sports for the Deaf, and the Special Olympics, a
worldwide movement to provide competitive sport and recreational opportunities
for persons with intellectual disabilities. However, there are numerous examples of
community-based sporting opportunities, often organized by DPOs, to promote
inclusion in mainstream sport or to promote disability-specific programming. A
recent report issued by the UN Special Rapporteur on Disability noted that in
many countries around the world, athletes with disabilities are a great source of
national pride and that opportunities for persons with disabilities to participate
in sport at the community level were on the rise.>

—— ~er—

¢ UN Special Rapporteur on Disabilities, “Global Survey on Government Action on the
Implementation of the Standard Rules” (Doha: 2006).
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ADDRESSING DISCRIMINATION IN SPORTS

In 2001, the Supreme Court of the United States reached a decision in PG.A. Tour v. Martin, a case
involving Casey Martin, a professional golfer with a disability who had requested accommodation
in the form of permission to ride a golf cart in tournaments of the Professional Golfer’s Association
(PGA). Martin’s disability was due to a disease affecting the blood flow in one of his legs, which
caused extreme pain as well as fatigue, which was made worse by walking. The Supreme Court
ruled that the PGA Tour is a place of public accommodation under the Americans with Disabilities
Act. Accordingly, the PGA, as an operator of golf courses, must not discriminate against any player
in the full and equal enjoyment of the goods, services, facilities, advantages, or accommodations
of those courses. Since the PGA Tour is a place of public accommodation, the Court decided that
the PGA had to accommodate Martin unless to do so would fundamentally alter the nature of the
event. The Court held that providing Martin with a golf cart would not fundamentally alter the
nature of the event because the fundamental nature of golf is shot making.

Source: PG.A. Tour; Inc. v. Martin, 532 U.S. 661, 121 S. Ct. 1879 (2001).

In 2007, Oscar Pistorius, a South African sprint runner who has a double-amputation and was born
without bones in his lower legs, took part in his first international competition. He raced against
runners who ran on two legs and was able to do so with specialized artificial legs. His artificial lower
legs, while enabling him to compete against all athletes, generated claims that he might have an
unfair advantage over runners who ran on their own two legs instead of using prosthetics. Thereafter,
the International Association of Athletics Federations (IAAF) amended its competition rules to
ban the use of “any technical device that incorporates springs, wheels or any other element that
provides a user with an advantage over another athlete not using such a device.”

Using high-definition cameras, the IAAF monitored the track performances of Pistorius in a race
against Italian club runners in Rome and in Sheffield in 2007, at which he placed last. Scientists
carried out additional tests following the race. They took the view that Pistorius enjoyed
considerable advantages over athletes without prosthetic limbs. One report claimed that Pistorius’
limbs used 25% less energy than runners with complete natural legs to run at the same speed and
that they led to less vertical motion combined with 30% less mechanical work for lifting the body:.
On January 14, 2008, the IAAF ruled that he was ineligible for competitions conducted under its
rules, including the 2008 Summer Olympics.

Pistorius appealed the decision to the Court of Arbitration for Sport (CAS). Following a two-day
hearing, the CAS ruled in favour of Pistorius, and the IAAF council decision was revoked with
immediate effect. The Court ruled overall that there was no evidence that Pistorius had any net
advantage over able-bodied athletes. The CAS panel unanimously determined that the report of the
lead scientist only tested Oscar’s biomechanics at full-speed when he was running in a straight line
(unlike a real goom race), that the report did not consider the disadvantages that Oscar faces at the
start and acceleration phases of the race, and that the report failed to consider other disadvantages
that Oscar experiences.

Source: Arbitral award delivered by the Court of Arbitration for Sport in the arbitration between Mz Oscar Pistorius v. International
Association of Athletics Federations, CAS 2008/A/1480 Pistorius v/ IAAF,16 May 2008.
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TOURISM

Tourism is the largest industry in the world. In the United States alone, some
42 million travellers with disabilities take 31.7 million trips per year. They spend
$13.6 billion annually, including $3.3 billion on airfare, $4.2 billion on hotel
accommodations, and $2.7 billion on food and beverage.” Responsible tourism
development and tourism that respects the human rights of persons with
disabilities must consider inclusion in planning, designing, and implementing
tourism projects. Most important, disabled people’s organizations (DPOs) must
participate in such processes and need to engage in accessible tourism advocacy.
The CRPD, which is the only major international human rights treaty to explicitly
mention tourism, requires States to ensure that persons with disabilities have
access to tourism and tourist services.

BARRIERS FACED BY TOURISTS WITH DISABILITIES

* Inaccessible airport transfer and ill-trained airport staff;

* Lack of accessible transport;
e Inaccessible hotel rooms;
* Professional staff not trained to inform and advise about accessibility issues;

* Lack of information about a specific attraction’s accessibility (such as museums, castles,
exhibitions);

* Non-adapted toilets in restaurants and public places;
e Inaccessible restaurants and tourist attractions;
* Inaccessible streets (such as no curb cuts and cars blocking wheelchair access lanes); and

* Lack of disability equipment rental (such as wheelchairs, bath chairs, toilet raisers,
electric scooters).

> Scott Paul Rains, “The Global Reach of Accessible Tourism” (16 May 2005).

.
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There is a large and growing movement within disability activism to promote
accessible tourism. Many innovative and successful strategies have resulted in
opening tourism to persons with disabilities:

In Perth, Western Australia, a programme called “Beyond Accessibility”
requires the hotels to use 10% to 15% of the profit they earn from the
conventions brought to them by the Convention Bureau to enhance hotel
accessibility.

In Australia’s state of Tasmania, a tourism group purchased several properties
throughout the seven tourist regions of the island. Each location is fully
wheelchair accessible. A bus with a lift for wheelchair is made available to
tourists for travel throughout the region and, as a result, the entire island is
open to travellers with disabilities.

In the Canary Islands, disability advocates have improved access to services
tfor Canary Island residents with disabilities by consulting with the tourism
industry, developing an accessibility directory for the city of Tenerife, in the
Canary Islands, and making available a sophisticated online resource that
offers information to travellers with disabilities.

Architects and their students from the Rhode Island School of Design are
combining environmentally sensitive, “green” construction methods and
building materials with accessibility concepts to develop an accessible eco-
lodge in the US Virgin Islands. Known as Concordia Estates, this resort allows
persons with disabilities close access to unspoiled nature. Tourist hotels in
Hawaii have also shown some initiative, not only in providing guests with
comfortable and accessible rooms, but also in advising them on accessible
places for food and entertainment, as well as arranging for the rental of
specialized beach wheelchairs to make the beach truly accessible for all.>

In Costa Rica disability advocates worked with government officials to
develop an accessibility protocol to enhance access to the wonders of the
rainforest (see text box). What is clear is that without the initiative of
disability advocates, the goal of tourism for all will not be realized.

22 Ia’.
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In Costa Rica, a successful example of inclusive planning and implementation for national parks
development resulted in the design and implementation of an Accessibility Protocol for Persons with
Disabilities in Protected Wildlife Areas, based on extensive research and participation by the disability
community. In partnership with the responsible ministry, disability groups worked to identify
barriers to access in protected areas, trained park personnel on access issues, and drafted and
implemented an accessibility plan. The project was overseen by the Ministry of the Environment
and Energy, which established an Institutional Commission on Disability and an internal disability
policy; as called for in domestic disability legislation.

Source: Luis Fernando Astorga Gatjens, “Costa Rica Designs and Tests First Accessibility Protocol in Protected Wildlife Areas,”
Disability World (2003): http://www.disabilityworld.org/o1-03_o3/access/costarica.shtml
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Adaptive Sports Foundation: http://www.adaptivesportsfoundation.org

> Organization focused on adapted sport for persons with disabilities.

International Committee of Sports for the Deaf: http://www.deaflympics.com

> International organization devoted to sport within the Deaf community.

International Paralympic Committee: http://www.paralympic.org

> Official website of the global governing body of the Paralympic
Movement that organises the Summer and Winter Paralympic Games,
and serves as the International Federation for nine sports.

John F. Kennedy Center for the Performing Arts: http://wwwkennedy-center.org

> Washington DC-based performing arts centre known for its accessible
productions and performances by artists with disabilities.

Janet E. Lord & Michael A. Stein, “Social Rights and The Relational Value of
the Rights to Participate in Sport, Recreation and Play,” 27 Boston University
Journal of International Law 249 (2009): http://www.bu.edu/law/central/jd/
organizations/journals/international/volume27n2/documents/4Lord-Stein.pdf

> Detailed analysis of the CRPD and Article 30(5).

National Arts and Disability Center: http://www.nadc.ucla.edu

> California based centre focused on disability and the arts.

Society for Disability Arts and Culture: http://www.s4dac.org

> Based in Vancouver, Canada, this organization presents and produces
works by artists with disabilities and promotes artistic excellence among
artists with disabilities working in a variety of disciplines.

Special Olympics: http://www.speicalolympics.org

> Official website of the global body responsible for organizing the Special
Olympics games.

United States Association of Blind Athletes: http://www.usaba.org

> Sporting organization focused on sport for blind persons and persons
with low vision.

VSA Arts: http://www.vsarts.org

> Helpful website devoted to disability and the arts.

Eli Wolff, et al. eds, Sport in the United Nations Convention on the Rights of

Persons with Disabilities, International Disability in Sport Working Group

(2007): http://assets.sportanddev.org/downloads/34__sport_in_the_united_
nations_convention_on_the_rights_of_persons_with_disabilities.pdf

> Collection of essays and short works on sport and disability.
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CHAPTER 15: THE HUMAN RIGHTS OF
CHILDREN WITH DISABILITIES

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Preamble

Recognizing that children with disabilities should have full enjoyment of all human rights and
fundamental freedoms on an equal basis with other children, and recalling obligations to that end
undertaken by States Parties to the Convention on the Rights of the Child.

Article 3, General principles

Respect for the evolving capacities of children with disabilities and respect for the right of children
with disabilities to preserve their identities.

Article 4, General obligations

In the development and implementation of legislation and policies to implement the present
Convention, and in other decision-making processes concerning issues relating to persons with
disabilities, States Parties shall closely consult with and actively involve persons with disabilities,
including children with disabilities, through their representative organizations.

Article 7, Children with disabilities

1. States Parties shall take all necessary measures to ensure the full enjoyment by children
with disabilities of all human rights and fundamental freedoms on an equal basis with other
children.

2. Inall actions concerning children with disabilities, the best interests of the child shall be a
primary consideration.

3. States Parties shall ensure that children with disabilities have the right to express their
views freely on all matters affecting them, their views being given due weight in accordance
with their age and maturity, on an equal basis with other children, and to be provided with
disability and age-appropriate assistance to realize that right.
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OBJECTIVES

The information contained in this chapter will enable participants to work
towards the following objectives:

* Understand discrimination against children with disabilities as a human
rights issue;

* Understand the interrelationship and interdependence of the rights of
children with disabilities and other human rights;

* Identify ways in which the rights of children with disabilities have been
promoted or denied;

* Explain the importance of allowing children with disabilities a voice
regarding issues that involve them; and

Understand and apply the provisions on the human rights of children
with disabilities in the Convention on the Rights of Persons with
Disabilities (CRPD).

GETTING STARTED: THINKING ABOUT THE HUMAN

RIGHTS OF CHILDREN WITH DISABILITIES

Children with disabilities throughout the world are often marginalized and
excluded from mainstream society. In many countries, children with disabilities
are sent away to institutions where they receive no education and are isolated from
society for their entire lives. Children with disabilities are discriminated against due
to their disability and due to the fact that they are children and are therefore more
vulnerable to marginalization, exploitation, and abuse. For these reasons, children
with disabilities are mentioned in a separate article in the CRPD. For them, as
for all children, the promotion and protection of their human rights, especially to
education, health, the right to family, and an adequate standard of living, is critical.

WORLD REPORT ON DISABILITY

The World Report on Disability estimates that there are between 93 and 150 million children
with disabilities in the world. According to the report, “[cthildren with disabilities are less likely
to attend school, thus experiencing limited opportunities for human capital formation and facing
reduced employment opportunities and decreased productivity in adulthood.”

Source: World Health Organization & World Bank, “World Report on Disability”, p. 205; 10 (2011): http://whglibdoc.who.int/
publications/2011/9789240685215_eng.pdf

While children are human beings with rights, their marginalization and exclusion
requires additional protections and safeguards to be put into place. Moreover,
within the constituency of children, sub-groups, such as children with disabilities
or children living in poverty, remain vulnerable to additional and compounded
risk factors. The different stages of childhood development raise different human
rights concerns. (See text box).

.
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Before Birth
e Poor maternal health and nutrition;
* Inadequate prenatal care; and

* Prenatal screening and termination of pregnancy based on disability.

At Birth
* Euthanization;
* Denial of appropriate food and/or medical treatment; and

* Risk of rejection by parents.

After Birth
* Institutional placement in segregated setting away from family;
* Isolation in the home and isolation from the community;
* Denial of the right to education, among other human rights;
* Risk of continual medical treatments, some painful and unnecessary; and

* Denial of the right to participate in decisions that affect their lives.

Multiple individual factors influence the extent to which a child with a disability
is excluded within his or her particular culture and context. The more of these
interrelated factors a child faces, the more his or her basic human rights are
compromised or denied. In this way, children with disabilities often experience
multiple discrimination based on the combination of disability and other factors,
such as gender and/or poverty:

» Attitudes and behaviours of others towards them (for example, parents,
teachers, neighbours, other children);

» Satisfaction of basic needs (for example, survival, food, shelter, stimulation);

* International and national policies that include or exclude them;

* Accessibility of the physical environment (for example, home, school,
community); and

* Access to supports for their physical, social, mental, communication, and
personal development (for example, basic aids and equipment, assistance,
health and education services, access to early childhood care and education).

Perhaps the most harmful of these factors are negative attitudes, stereotypes, and
talse beliefs about children with disabilities. These factors present the greatest
barriers to equal access and full participation for children with disabilities in all
contexts, and because they are deeply rooted in culture and tradition, they are
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also the hardest factors to change. Of these negative attitudes, gender stereotypes
that devalue girls can result in not only discrimination, but even death. In most
countries, girls with disabilities are more likely than boys with disabilities not
to survive, to be abandoned, to be excluded from education, to be deemed un-
marriageable, and to be excluded from general participation in their society.

Children in particularly difficult circumstances such as natural disasters, armed conflict, and
refugee situations are particularly vulnerable to exclusion.

International Committee of the Red Cross (ICRC): The ICRC emphasizes that armed conflict
situations carry enhanced vulnerabilities for all children and, for children with disabilities, such
risks are even more pronounced. For children with disabilities, whether they remain in a war zone or
flee with their families or others, they face serious barriers to education, health and rehabilitation,
and other essential services.

Radda Barnen/Swedish Save the Children: Radda Barnen reports that girls with disabilities living
in refugee settings are especially exposed to sexual violence. Humanitarian assistance providers
must take specific measures to address the enhanced risk of girls, as well as women with disabilities,
to violence in refugee settings.

World Health Organization (WHO): The WHO reports that in 2011, over 5,000 war-wounded
were reported by the three main hospitals in Mogadishu, Somalia, and that of almost 1,600 patients
admitted with weapon-related injuries in a single month, half of the injured were children. Health
facilities in the capital are poorly resourced, have poor infrastructure, and cannot handle the
number of victims. Many of these children with newly acquired disabilities cannot receive medical
attention and die; for others, rehabilitation is unavailable.

Sources: International Committee of the Red Cross (ICRC), “Promotion and Protection of the Rights of Children, ICRC Statement to
the United Nations, 2011,”: http://wwwicrc.org/eng/resources/documents/statement/united-nations-children-statement-2011-10-18.htm;
Radda Barnen/Swedish Save the Children, “Inventory of documentation about Children with Disability in Armed Conflict and Refugee,”

Article No. 2099 (1997): http://unipd-centrodirittiumani.it/public/docs/27681_emergencies.pdf; Ikram Kramal Yacoub, “Increase In
Injured Somalian Children,” 15 June 2011, AL Arabiya with Agencies, http://english.alarabiya.net/articles/2011/06/15/153415.html

The human rights of children are defined in various international legal instruments.
The Universal Declaration of Human Rights (UDHR) sets forth the rights of
children in Articles 25 and 26. Article 25 of the UDHR states that motherhood
and childhood are entitled to special care and assistance and that all children,
regardless of whether they are born in or out of wedlock, shall enjoy the same social
protection. Article 26 of the UDHR entitles everyone to equal access to education
and allows parents the right to choose the kind of education provided to their child.
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Article 24 of the International Covenant on Civil and Political Rights ICCPR)
articulates the rights of children and states:

Every child shall have, without any discrimination as to race, colour, sex,
language, religion, national or social origin, property or birth, the right to such
measures of protection as are required by his status as a minor, on the part of
his family, society and the State.

Article 24 of the ICCPR also provides for children to be registered immediately
after birth and for the right of children “to acquire a nationality.”

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) also specifically provides for the rights of the child. Article 10(3)
provides that, “[slpecial measures of protection and assistance should be taken on
behalf of all children and young persons without any discrimination for reasons of
parentage or other conditions. Children and young persons should be protected
from economic and social exploitation.” In addition, Article 12 of the ICESCR,
which articulates the right to health for everyone calls for “[t[he provision for
the reduction of the stillbirth-rate and of infant mortality and for the healthy
development of the child.”

Notably, the ICCPR and ICESCR do not specifically mention disability as a
protected group, and therefore the rights of children with disabilities are not
clearly articulated in these instruments. However, it is important to note that the
Committee on Economic, Social and Cultural Rights, the treaty body that
monitors the ICESCR, addresses this issue in General Comment No. 5, Persons
with disabilities, and states:

The Covenant does not refer explicitly to persons with disabilities.
Nevertheless, the Universal Declaration of Human Rights recognizes that
all human beings are born free and equal in dignity and rights and, since the
Covenant’s provisions apply fully to all members of society, persons with
disabilities are clearly entitled to the full range of rights recognized in the
Covenant.

The Convention on the Rights of the Child (CRC) provides the over-arching
tramework forchildren’srightsandisthe firstlegallybindinginstrumenttospecifically
mention children with disabilities. Article 2 of the CRC prohibits discrimination
against children with disabilities and Article 23 specifically addresses children
with disabilities. Although the CRC includes this specific article on children with
disabilities, it is important to note that every right set forth in the CRC that refers
to “the child” applies to children with disabilities. The CRC marks an important
shift in thinking towards a “rights-based approach,” holding governments legally
accountable for failing to meet the needs of all children. The CRC creates a new
vision of children as bearers of rights and responsibilities appropriate to their age,
rather than viewing them as the property of their parents or the helpless recipients
of charity. The CRC stresses the recognition of the child as a positive participant
and social actor rather than a voiceless and powerless adult-in-waiting.
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There are four guiding principles outlined in the CRC that are necessary for all
rights to be realized:

Non-discrimination: Requires States to ensure that all children within their
jurisdiction enjoy the rights in the CRC without discrimination of any kind;

Adherence to the best interests of the child: Requires States to ensure
that the central consideration of all decisions or actions concerning children,
whether by courts, administrative offices, legislatures, public or private
welfare agencies, or others are in the best interests of the child;

The right to life, survival, and development: Requires States to ensure
the survival and development of the child to the maximum extent possible,
including positive measures; and

The right to participate: Requires States to ensure that children can
express their views freely in all matters affecting them.

Building upon earlier international instruments, especially the innovations of
the CRC, the CRPD addresses the rights of children with disabilities in greater
detail than any previous instrument. The Preamble of the CRPD makes special
reference to children with disabilities:

(r) Recognizing that children with disabilities should have full enjoyment
of all human rights and fundamental freedoms on an equal basis with other
children, and recalling obligations to that end undertaken by States Parties to
the Convention on the Rights of the Child.
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Article 3, General principles, makesimportant reference to childrenwith disabilities
that must be applied across the treaty text and notes the importance of “respect
for evolving capacities of children with disabilities and their right to preserve their
identities.” Article 4, General obligations, also includes children with disabilities
in the general obligations that States must ensure and provides that “States
Parties shall closely consult with and actively involve persons with disabilities,
including children with disabilities, through their representative organizations.”
This provision builds upon the CRC’s principle of ensuring that children have the
opportunity to state their views freely and to participate in matters that affect
them. In addition, the CRPD articulates participation and inclusion as a general
principle in Article 3, which applies equally to children with disabilities.

Article 7, Children with disabilities, provides in-depth articulation of how all
human rights apply to children with disabilities. Article 7 requires that:

* States Parties shall take all necessary measures to ensure the full enjoyment
by children with disabilities of all human rights and fundamental freedoms
on an equal basis with other children;

* The best interests of the child is the primary consideration in matters
affecting children with disabilities;

*  Children with disabilities have the right to express their views freely on all
matters affecting them, given due weight to their age and maturity; and

* Children with disabilities are to be provided with disability and age-
appropriate assistance to realize their rights.

While Article 7 applies across the entire CRPD and requires that children with
disabilities be taken into accountin all aspects of CRPD implementation, there are
other articles that raise specific issues of importance to children with disabilities
and that add age-related considerations to certain obligations. For example,
Article 6, Women with disabilities, underscores that girls with disabilities are
often subjected to multiple forms of discrimination and requires States to take
measures to tackle such discrimination. Article 8, Awareness-raising, emphasizes
the obligation of States to undertake awareness-raising in the context of the
education system, including early age school children.
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Concluding Observations of the CRPD Committee on the report of the Government of Tunisia
Article 7, Children with disabilities

16. The Committee is particularly concerned at the low rate of reporting ... of cases of habitual
mistreatment of children, including children with disabilities, which may amount to situations
of danger, in view of {reports} which indicated that 94 per cent of children aged between 2 and
14 years are disciplined in the home through violent means, whether verbal, physical, or through
deprivation.

17. The Committee recommends that the State party:

a. Evaluate the phenomenon of violence against boys and girls with disabilities, and compile
systematic disaggregated data ... with a view to better combating it;

b. Ensure that institutions providing care for children with disabilities are statfed with
specially trained personnel, subject to appropriate standards, regularly monitored and
evaluated, and establish complaint procedures accessible to children with disabilities;

c. Establish independent follow-up mechanisms; and

d. Take steps to replace institutional care for boys and girls with disabilities with community-
based care.
Source: Committee on the Rights of Persons with Disabilities, “Concluding Observations of the Committee on the Rights of Persons

with Disabilities in its Consideration of the Report of the Government of Tunisia,” Fifth Session, April 2011, (June 2011), at para. 16 &
17: http://www.ohchr.rg/EN/HRBodies/CRPD/Pages/Sessions.aspx

List of issues provided to Spain on its initial report
Article 7, Children with disabilities

36. Please explain how gaps (for example lack of parenting skills, scant resources of social networks,
lack of institutional support, among others) are identified in the effective protection of children
with disabilities. .... Please indicate to what extent the new single register of cases of ill-treatment
of children with disabilities has data disaggregated by age, disability and gender. Please also
indicate whether the new reference module for the development of protocols on steps to be
taken on cases of ill-treatment adopted in 2007 includes children with disabilities.

37. Please provide information on measures in place to improve the ability of children with
disabilities to participate in decision-making on all matters relating to their lives.

38. Please provide information on the kinds of social protection available to children with disabilities
whose families live in poverty.

Source: Committee on the Rights of Persons with Disabilities, “List of issues to be taken up in connection with the consideration
of the initial report of Spain,” Fifth Session, April 2011 (June 2011), at paras. 36-38: http://www2.ohchr.org/SPdocs/CRPD/sthsession/
CRPD.C.ESPQ.1_en.doc

Other specific provisions in the CRPD bring attention to issues that have a
particular impact on children with disabilities. For instance, Article 16, Freedom
from exploitation, violence and abuse, requires States to enact child-focused
legislation and policies, to ensure that instances of exploitation, violence and abuse
are identified, investigated and, where appropriate, prosecuted. Likewise, Article
18, Liberty of movement and nationality, raises the issue of birth registration
for children with disabilities who too often are excluded from birth registries,
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thereby undermining their right to access a myriad of services. Article 18 requires
States to register children with disabilities immediately after birth and guarantees
their right from birth to a name, the right to acquire a nationality, and, as far as
possible, the right to know and be cared for by their parents. Article 23 protects
the right of children with disabilities to retain their fertility on an equal basis with
others, requires States to ensure that a child shall not be separated from his or her
parents against their will, except in accordance with legal procedures where such
separation is necessary for the best interests of the child, and mandates that in no
case shall a child be separated from parents on the basis of a disability of either the
child or one or both of the parents. Where children with disabilities are separated
from their family, the CRPD emphasizes that States shall make every effort
to provide alternative care within the wider family, and failing that, within the
community in a family setting. Article 24, Education, provides that children with
disabilities may not be excluded from free and compulsory primary education, or
from secondary education, on the basis of disability.

Taken as a whole, States’ obligations with regard to children include:

1. Obligation to respect: States must refrain from engaging in any act, custom,
or practice that denies or limits the rights of children with disabilities.

Example: The State adoptslegislation prohibiting female genital mutilation.

Example: The State repeals discriminatory legislation that limits the right
of children with disabilities to attend mainstream schools.

2. Obligation to protect: States must take all appropriate measures to
eliminate discrimination and violations of the rights of children with
disabilities by non-State actors.

Example: The State takes action to protect children with disabilities from
harassment in the school system.

Example: The State takes action to stop a local community centre from
denying access to children with disabilities.

3. Obligation to fulfil: States must be proactive in their adoption and
implementation of measures to give effect to the rights of children with
disabilities.

Example: The State adopts training programmes for dentists on how to

accommodate children with disabilities so that they have access to dental
treatment.

Example: The State introduces an “affirmative action” programme to
encourage greater participation of children with disabilities in university
education.

In sum, international human rights law strongly supports the right of children
with disabilities to enjoy their human rights.
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CHILD-CENTRED APPROACH TO RIGHTS PROGRAMMING

It is important to remember that children with disabilities, like all children,
have the right to be active participants in decisions that affect them. Some key
considerations for child-rights programming using a child-centred approach are:
e Consider the best interests of the child;

e Listen to children with disabilities;

* Challenge your own and others’ assumptions about the needs and
perspectives of children with disabilities;

* Do not make assumptions about what children with disabilities can and
cannot do;

* Do not make assumptions about the needs and perspectives of children with
disabilities. Ask them!;

* Seek to develop the child’s abilities and competencies;

* Consider the child as a whole and the whole range of his or her development
and needs;

* Analyze the situation of the child as a whole in the broader context of family
and community; and

* See children with disabilities as “social actors” who are involved in decision-
making.

-
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In many countries, families, including grandparents and siblings, take care of
children with disabilities with very little government-provided support. In other
countries, parents are encouraged by medical professionals to institutionalize
children with disabilities due to lack of resources and knowledge about the rights
of children with disabilities. This section focuses on the role of parent and family
support for children with disabilities. In countries where medical professionals
recommend institutionalizing children with disabilities, parents and family
members need to understand that children with disabilities have the same rights
as other children to live in the community with their families.

Furthermore, parents and family members should be informed about how to
advocate for other rights. For example, information should be available to parents
of children with disabilities about how to enrol their child in an inclusive education
programme that will provide the child with reasonable accommodations from
the day he or she begins school. In some countries, a parent may need to contact
the local school board months before the school’s opening to develop a plan for
their child to receive accommodations in school. Parents must be provided with
adequate information to help advocate for their child’s right to education and
also be able to access information about government-sponsored rehabilitation
programmes that their child may be eligible to attend. For instance, a child who is
blind may be eligible to receive vocational rehabilitation services once per week to
learn how to use certain technology, but if parents are not aware of the programme,
then they may not enrol their child. Advocates play an important role in helping
parents, other family members, and others to support children with disabilities
consistent with human rights principles. This is vital given the stigma associated
with having a child with a disability in many cultures.

Children with disabilities have the right to participate and express their views on
matters that may affect them under both the CRPD and the CRC. The child’s
right to participate extends to various levels, including policy level decisions,
community decisions, and family decisions.

A rights-based approach to participation means putting girls and boys from
all backgrounds and disability types, including intellectual and psychosocial
disabilities, at the centre of human rights policy and programming. This approach
also recognizes children with disabilities as rights-holders and members of society
and holds governments accountable for ensuring the rights of all their citizens,
including children with disabilities.
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Social and Political Movements

* Children form their own movements and organizations to claim their rights with support
from adults.

» Change the power relations between children and adults.

e Enable children to become democratic citizens.

Human Rights
* Promote children’s civil rights (for example, expression, thought, information, organization).

* Recognize children as rights holders.

Child Development
* Develop children’s abilities, confidence, and independence.
* Develop children’s ability to protect themselves.

* Improve children’s locus of control, level of empowerment, and learning.

Development
* Work to develop better understanding of the needs of children.

* Develop better programmes and policies for children.

Laws and policies can be put in place to empower and protect persons with
disabilities, but to ensure laws and policies have meaning, it is important to
train persons with disabilities about their rights. Equality and inclusion will
not be achieved for persons with disabilities until the capacity of children with
disabilities to make decisions is ensured, providing them with opportunities to
make decisions and respecting their choices. Advocates play essential roles in
empowering both children and adults working together to realize child rights.
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Recognition of Children as Social Actors

* Parents and community members develop respect for the views and rights of children with
disabilities, thereby increasing their status and voices;

 Children with disabilities are recognized as social actors who make positive contributions to
local communities and society; and

 Children with disabilities bring about attitude changes amongst adults, thus challenging
discrimination in the family, school, and community.
Children as Rights Holders
* Children with disabilities are empowered to address violations of rights and claim their rights;
* Educational performance of children with disabilities is improved;
* Self-esteem, confidence, and resilience of children with disabilities are enhanced;

* Enthusiasm of children with disabilities to address issues for the benefit of their peers and
community is developed;

* Communication, negotiation, and teamwork skills are increased;

* Values, skills, and knowledge of democratic functioning among children with disabilities are
enhanced; and

* Girls and boys with disabilities are empowered through knowledge of their own rights and
recognition of the value of their participation.
Working with Children in Programme Development

* Opportunities are created for children with disabilities to participate in planning, decision-
making, reporting, and legal advocacy at different levels of their community and government; and

 Children with disabilities are able to express their own perspectives, their understanding of
issues, problems, analysis, solutions, and priorities, which often differ from those of adults.
Programme Outcomes
* Reduced discrimination against children with disabilities;
* Increased inclusion in the community and school;
* Improved attitudes and access to the home, community, and school; and
* Increased commitment amongst adults to work with and for children with disabilities.

Source: Adapted from Claire O’Kane, “Children and Governance,” (draft) Save the Children’s Training Manual Child Rights
Programming. http://seap.savethechildren.se/
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This chapter has emphasized how children have the right to participate fully and
express theirviews in matters that affect them, as well ashow adults can be resistant
to their participation for many reasons. Protecting children’s human rights is not
enough; they need to be promoted as well. Most importantly, children can actively
participate as partners in programming and advocacy; they can participate in
actions leading to many positive outcomes, such as empowerment, social action
and inclusion, and the reduction of discrimination. Because the rights of children
with disabilities are vulnerable to abuse, it is the responsibility of human rights
law and society to ensure these rights are upheld.

USEFUL RESOURCES ON THE HUMAN RIGHTS
OF CHILDREN WITH DISABILITIES

* Child Rights Information Network: http://www.crin.org/ and http://www.
crin.org/themes/ViewTheme.asp?id=5

> Website devoted to the rights of children.

*  Committee on the Rights of the Child, General Comment No. 9: The Rights

of Children with Disabilities (29 Sept. 2006): http://www.ohchr.org/english/
bodies/crc/docs/co/CRC.C.GC.9.doc

> General Comment of the CRC Committee focusing on children with
disabilities within the context of the CRC.
* International Save the Children Alliance: http://www.savethechildren.net/
alliance/index.html

> International network with a focus on the rights of children worldwide.

* UNICETF: http://www.unicef.org/crc
> Official CRC website for the United Nations Children’s Fund.

.
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CHAPTER 16: THE RIGHT TO NON-DISCRIMINATION
AND EQUALITY FOR WOMEN WITH DISABILITIES

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

Preamble (excerpts)

(@) Recognizing that women and girls with disabilities are often at greater risk, both within and
outside the home of violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation,

(s) Emphasizing the need to incorporate a gender perspective in all efforts to promote the full
enjoyment of human rights and fundamental freedoms by persons with disabilities,

Article 3, General principles
The principles of the present Convention shall be:
(g) Equality between men and womeny;

Article 6, Women with disabilities

1. States Parties recognize that women and girls with disabilities are subject to multiple
discriminations, and in this regard shall take measures to ensure the full and equal enjoyment
by them of all their human rights and fundamental freedoms.

2. States Parties shall take all appropriate measures to ensure the full development, advancement
and empowerment of women, for the purpose of guaranteeing them the exercise and
enjoyment of the human rights and fundamental freedoms set out in the present Convention.

Article 16, Freedom from exploitation, violence and abuse (excerpts)

1. States Parties shall take all appropriate legislative, administrative, social, educational and
other measures to protect persons with disabilities, both within and outside the home, from
all forms of exploitation, violence and abuse, including their gender-based aspects.

2. States Parties shall also take all appropriate measures to prevent all forms of exploitation,
violence and abuse by ensuring, inter alia, appropriate forms of gender- and age-sensitive
assistance and support for persons with disabilities and their families and caregivers, including
through the provision of information and education on how to avoid, recognize and report
instances of exploitation, violence and abuse. States Parties shall ensure that protection
services are age-, gender- and disability-sensitive.

5. States Parties shall put in place effective legislation and policies, including women- and child-
focused legislation and policies, to ensure that instances of exploitation, violence and abuse
against persons with disabilities are identified, investigated and, where appropriate, prosecuted.

THE RIGHT TO NON-DISCRIMINATION AND EQUALITY FOR WOMEN WITH DISABILITIES 185



The information contained in this chapter will enable participants to work
towards the following objectives:

* Explore the right to equality and freedom from discrimination for women
and girls with disabilities;

* Explain the importance of these concepts for women and girls with
disabilities;

* Understand the interrelationship between non-discrimination and equality
for women and girls with disabilities and other human rights;

* Identify ways in which the rights of women with disabilities to non-
discrimination and equality have been promoted or denied; and

* Understand the provisions on gender equality and non-discrimination in the
Convention on the Rights of Persons with Disabilities (CRPD).

Throughout the world, women with disabilities are subject to two-tiered
discrimination, based on their gender and based on their disability. Where women
with disabilities belong to other marginalized groups, such as racial minorities or
people living in poverty, they may be subject to additional layers or dimensions
of disability. Women with disabilities are denied jobs, excluded from schools,
considered unworthy of marriage or partnership, and are even barred from certain
religious practices. Women and girls with disabilities are often the last to receive the
necessary supports (for example, education, employment, appropriate general health
care services) to enable them to overcome poverty and lead productive and fulfilling
lives. They are at higher risk for abuse and violence, which in turn can aggravate
existing disabilities or create secondary disabilities, such as psychosocial trauma.

The susceptibility of women with disabilities to discrimination is a global
phenomenon, but understanding and treatment of this particular group varies
within cultures. Women with disabilities in the developing world experience
multidimensional discrimination: (1) because they are women; (2) because they
have a disability; and (3) because they are more likely in the developing world to be
living in poverty. In most developing countries, the opportunities and accessibility
tor girls and women with disabilities are extremely restricted, while prejudice
against this group is overwhelmingly present.

The rights of women and girls to non-discrimination and equality are interrelated
with all other human rights issues. When treated in a discriminatory or unequal
manner, women and girls cannot fully enjoy their other rights. For example, a
girl with a disability who receives an inferior education in relation to boys will
be treated unequally throughout her work life. (See Discrimination in Education
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box below). The lack of access by women with disabilities to general health care,
including reproductive health, impacts not only their right to health, but also
their right to information and potentially their rights in relation to family and
parenthood. These examples demonstrate that human rights are indivisible,
interdependent, and interrelated.

The combination of discrimination on the basis of gender and disability results in low literacy rates
for women and girls with disabilities and poor rates of school attendance. UNESCO estimates
that the overall literacy rate for persons with disabilities worldwide is 3%, but for women and
girls with disabilities it is 1%. In the USA, women with disabilities are five times more likely than
women without disabilities to have fewer than eight years of schooling. For girls with disabilities
who do not attend school, information on reproductive health is even more limited, leading to the
unsurprising result in the USA that young women with disabilities are significantly more likely to
be mothers three to five years after leaving school than women without disabilities. Studies also
show that students with disabilities experience higher rates of sexual harassment in schools and
that girls with disabilities face higher rates than boys with disabilities.

Source: Harilyn Rousso, Girls and Women with Disabilities: An International Overview and Summary of Research, Disabilities
Unlimited Consulting Services (2000).
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International human rights law clearly establishes the right of all human beings to
non-discrimination and equality. The Universal Declaration of Human Rights
(UDHR) protects women and girls with disabilities against discrimination on
account of their gender, as does the International Covenant on Civil and
Political Rights (ICCPR).

The most important specialized international human rights treaty addressing
the rights of women is the Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW). While CEDAW does not
specifically address the rights of women and girls with disabilities, it applies to
all women and establishes an important framework and obligations relating to
non-discrimination in the public and private spheres. The CEDAW Committee,
the body that monitors implementation of CEDAW; issued a General Comment
calling on States to include information on women and girls with disabilities in
their reports to the Committee.

The CRPD adopts a dual approach in addressing the rights of women and girls
with disabilities. This may be characterized in terms of a more general approach
and a more specific approach.

Equality and non-discrimination form the cornerstone upon which all human
rights are constructed. At its core, recognition of human rights means accepting
the notion that all human beings have equal worth and are entitled to respect
for their human dignity. Thus, although the precise language differs, nearly
every contemporary international human rights instrument contains a provision
(usually at the beginning) stating that it should be applied on the basis of equality

and without discrimination.

CRPD Article 3, General principles, section (g), provides that “equality between
men and women” is a general principle underlying the entire treaty. This statement
means that even if a certain provision is silent on the issue of gender equality, the
principle of equality still informs the application of a treaty provision. In this way,
gender equality applies across the entire CRPD.

This principle places both affirmative and negative duties on the state, also
known as duties to respect, protect and fulfil. In applying the provisions of
the Convention, the state should always take care to respect women’s equality
in relation to men. For example, in compliance with CRPD Article 13, Access
to justice, the state must not do anything that favours men and further widens
disparities in power between men and women in society. On the contrary, any
solutions to problems identified by the Convention should protect the gains that
women have already made in society and advance or fulfil their future goals for
improving their position in society even further.
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CRPD Article 6, Women with disabilities, explicitly recognizes that States have
the duty to address the “multiple discriminations” facing women with disabilities.
It declares that States Parties shall take all appropriate measures to ensure the
tull development, advancement and empowerment of women, for the purpose of
guaranteeing them the exercise and enjoyment of their human rights.

As a complement to (or, in some cases, instead of) a general equality/non-
discrimination provision, many international human rights instruments also
teature specific provisions focusing on certain themes and/or issues of particular
interest to certain affected populations. The main area in which the CRPD adopts
a gender-specific approach is with respect to exploitation, violence, and abuse.

In addressing violence, the CRPD moves far beyond the duty to respect, and
includes specific instructions on how to protect and fulfil rights. Significantly,
in so doing, the CRPD breaks down the artificial divide between the public
sphere and the private or family sphere (known as the “public/private split”) by
recognizing specific state obligations in each sector.

* In the public sector: Article 16(1) of the CRPD requires States “to take
all appropriate legislative, administrative, social, educational and other
measures to protect persons with disabilities, both within and outside the
home, from all forms of exploitation, violence and abuse, including their
gender-based aspects.”

* Inthe private sector: Article 16(2) of the CRPD requires States “to take
appropriate measures to prevent all forms of exploitation, violence and abuse
by ensuring, inter alia, appropriate forms of gender- and age-sensitive assistance
and support for persons with disabilities and their families and caregivers,
including through the provision of information and education on how to avoid,
recognize and report instances of exploitation, violence and abuse.”

Further advancing the State’s duty to protect and fulfil, Article 16(5) of the CRPD
provides that “States Parties shall put in place effective legislation and policies,
including women- and child-focused legislation and policies, to ensure that
instances of exploitation, violence and abuse against persons with disabilities
are identified, investigated and, where appropriate, prosecuted.” It is therefore a
requirement of the CRPD that States adopt gender-specific measures in order to
address violence and abuse.
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Taken as a whole, States’ obligations with regard to the human rights of women
and girls with disabilities include:

I.

Obligation to respect: States must refrain from engaging in any act, custom,
or practice that creates barriers to enjoyment of the rights of women and
girls with disabilities.

Example: The State may not restrict access to sexual and reproductive
health care services for women with disabilities.

Example: The State prohibits sterilization of all women, including women
with intellectual or other disabilities, without their informed consent.

Obligation to protect: States must take action to ensure that non-State or
private actors do not violate the rights of women and girls with disabilities.

Example: The State takes measures to ensure careful monitoring of all
settings where women with disabilities live or receive services, whether
publicly or privately.

Example: The State includes women with disabilities in decision-making
processes that concern them, such as policy making on gender-based violence.

Obligation to fulfil: States must take proactive steps to ensure enjoyment of
the rights of women and girls with disabilities.

Example: The State undertakes information campaigns that seek to
dispel the myth that girls with disabilities do not require or “deserve” an
education.

Example: The State initiates training programmes for health care providers
to ensure that women with disabilities receive necessary accommodations
in accessing health care, such as access for women who use wheelchairs to
breast cancer screening.

In sum, international human rights law makes clear that States have the obligation
to respect, protect, and fulfil the rights of women and girls with disabilities in all
areas of life on an equal basis with others.
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SPECIFIC FORMS OF GENDER DISCRIMINATION

AND INEQUALITY EXPERIENCED BY WOMEN
AND GIRLS WITH DISABILITIES

Women and girls with disabilities are subjected to discrimination based both on
their disability status and their gender. These factors work in combination, often
together with additional identity markers such as race or religion, to produce a
complex picture of discrimination. The sub-sections that follow provide some
illustrations of the various contexts within which women and girls with disabilities
experience discrimination in various spheres. Recognizing discrimination is the
first step towards taking action to end it.

GENDER VIOLENCE

Women with disabilities experience high rates of violence, both at the hands
of family members and of personal assistants. In addition to family members,
caregivers can include attendants, interpreters, homemakers, drivers, doctors,
nurses, teachers, social workers, psychiatrists, therapists, counsellors, and workers
in hospitals and other institutions. This large number of people and the intimate
physical and emotional contact involved in the care they provide greatly increase
the risk of abuse to persons with disabilities. Furthermore, because they must
often depend on caregivers, women with disabilities face even more difficulties
than other women in pursuing a remedy for abuse.

1993 DECLARATION ON THE ELIMINATION OF VIOLENCE AGAINST WOMEN

Article 1

For the purposes of this Declaration, the term “violence against women” means any act of gender-
based violence that results in, or is likely to result in, physical, sexual or psychological harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty,
whether occurring in public or in private life.

Article 2

Violence against women shall be understood to encompass, but not be limited to, the following:

a. Physical, sexual and psychological violence occurring in the family, including battering, sexual
abuse of female children in the household, dowry-related violence, marital rape, female
genital mutilation and other traditional practices harmful to women, non-spousal violence
and violence related to exploitation;

b. Physical, sexual and psychological violence occurring within the general community, including
rape, sexual abuse, sexual harassment and intimidation at work, in educational institutions
and elsewhere, trafficking in women and forced prostitution;

c. Physical, sexual and psychological violence perpetrated or condoned by the State, wherever
it occurs.

Source: Declaration on the Elimination of Violence against Women, General Assembly Resolution 48/104 (1993): http://www.un.org/
documents/ga/res/48/a48rr04.htm

THE RIGHT TO NON-DISCRIMINATION AND EQUALITY FOR WOMEN WITH DISABILITIES 191



Access to justice for any historically marginalized group is essential in order to
address wrongs and seek remedies. Women and girls with disabilities are often
doubly disadvantaged in accessing justice on account of their gender and their
disability status. Far from ensuring that justice is assured, the justice system itself
often presents barriers. Rooted in discriminatory attitudes towards women and
persons with disabilities, these barriers serve to perpetuate and reinforce inequality.
Some examples include lack of safe and accessible transport to legal proceedings,
insensitive and untrained police and court officials, and negative attitudes about
women with disabilities, such as the false idea that their disability makes them unfit
for parenting. For more on access to justice, see Part 2, Chapter 12, Access to Justice.

Rehabilitation services are not available to the vast majority of persons with
disabilities who may benefit from them. Furthermore, services that do exist are very
often inaccessible or unavailable to women and girls. In many war-affected countries,
rehabilitation services are available only to men. In developing countries, women
and girls with disabilities are far less likely to have access to orthotic and prosthetic
services for avariety of reasons, including lack of information, inability to travel alone
for services, and lack of financial resources. For more on the right to habilitation and
rehabilitation, see Part 2, Chapter 9, The Right to Habilitation and Rehabilitation.

Women and girls with disabilities also face major barriers related to their right
to basic health care. Obstacles in accessing general health care for women and
girls with disabilities include discrimination and bias, lack of information, lack
of transportation, and lack of respect for autonomy and privacy. The World
Health Organization (WHO) reports that few schools of medicine, nursing,
public health, dentistry, pharmacy, allied health professionals, or schools of social
work offer any disability-related training or coursework and those that do are

very narrowly focus on clinical and rehabilitation care. For more on the right to
health, see Part 2, Chapter 8, The Right to Health.

Women with mental and physical disabilities must fight to participate in decisions
about their health care. In many cases, health workers persistently refuse to
advise women and girls with disabilities on appropriate family planning services
and methods. All too frequently, decisions are made for them without their
consultation or consent, leading to a variety of human rights abuses, including
forced abortion, sterilization, and psychiatric drugging. In 1997, the Government
of Japan acknowledged that between 1949 and 1992, some 16,500 women with
disabilities were sterilized without their consent in order to prevent “against

* World Health Organization, Draft Policy on Disability (Unpublished manuscript, 1999).
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birth of defective descendants.” The Government rejected calls by the disability
community for compensation on the basis that the procedures were legal according
to the domestic law at the time. When seeking reproductive health care, women
with disabilities often face abusive treatment at the hands of physicians who do
not understand their particular circumstances. A study in the USA, for example,
showed that women with disabilities were significantly less likely to receive pelvic
exams than women without disabilities.>

RIGHT TO MARRY AND FORM A FAMILY

) A A

Y 3
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Women with disabilities also face limitations on their rights to marry and found a
family. Legal limitations may exist that expressly exclude women with disabilities
from marrying. Women with disabilities may be regarded as unfit for parenting
or in other cases may be falsely told that having a child would be unsafe or unwise
because of their disability. Those who have children often lose custody of them.
In some countries, it is also almost impossible for women with disabilities to
adopt children. Restrictions on health rights may also stand in the way of their
right to found a family, as noted in the previous sub-section with regard to forced
sterilization of women and girls with disabilities. For more on family rights, see
Part 2, Chapter 7, Integrity, Home, Privacy, and the Family.

>4 DPI Japan National Assembly of Disabled Peoples International, “Counter Report of the
Report of the Japanese Government Made at the 26th Session of the Extraordinary Session of
the Committee on Economic, Social and Cultural Rights” (Geneva,13-31 August 2001): http://
homepagez2.nifty.com/ADI/Counterreport.html.
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Gender bias results in low literacy and education rates for women and girls with
disabilities. Disability discrimination combined with gender discrimination serves
to keep women and girls with disabilities out of school. In many countries, schools
are inaccessible or too far away or may exclude both girls and boys with disabilities
from attendance. Imagining that their daughter who has a disability will have few
opportunities in life, parents may see little reason to send her to school. UNESCO
estimates that the literacy rate for persons with disabilities worldwide is only 3%,
while rates for women and girls with disabilities are about 1%.>° For more on the
right to education, see Part 2, Chapter 13, Right to Education.

The labour market does not adequately accommodate women with disabilities,
nor are there sufficient laws to prevent and punish harassment — either sexual
harassment or harassment on the basis of disability. According to the United
Nations, only one quarter of women with disabilities worldwide are in the
workforce. Theyare two timeslesslikely to find work than their male counterparts.”
Workplace harassment of persons with disabilities is also commonplace and biases
can be particularly severe with regard to people with “hidden disabilities,” such as
mental disabilities. Pervasive ignorance frequently leads potential employers to
reject women with disabilities because they mistakenly assume that the women
will not be able to fulfil job requirements or that reasonable accommodation will
be extensive and costly. The unemployment rate for women with disabilities in
developing countries is virtually 100%.* For more on more the right to work, see
Part 2, Chapter 10, The Right to Work.

In countries where women are most valued for their productive and reproductive
capacities, women with a disability face even greater discrimination. Typically,
they are often allocated the smallest amounts of food and other resources. As
a result, the survival rate of girl children with disabilities is lower than that of
boys. Few developing countries offer educational opportunities for girls with
disabilities. Where opportunities for education exist in schools for children with
disabilities, boys usually receive them. Women and girls with disabilities living in
urban slums face particularly extreme circumstances, lacking adequate shelter,
clean water, and sanitation, and are exposed to high levels of gender-based violence
and environmental pollution. For more on the topic, see Part 2, Chapter 11, The
Right to Live Independently and with Dignity in the Community:.

26 Nora Groce, “Women with Disabilities in the Developing World,” 8 Journal of Disability
Policy Studies: 177-93.

7 Human Rights Watch, “Women and Girls with Disabilities” webpage: http://hrw.org/women/
disabled.html

8 Dawn Ontario (Disabled Women’s Network Ontario), “Factsheets on Women with
DisAbilities™: http://dawn.thot.net/fact.html
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Since the beginning of the current independent living movement, women
with disabilities have been active organizers and advocates for the rights of all
persons with disabilities. Women with disabilities are not only taking active and
leading voices in disability movements all over the world, they are also creating
autonomous organizations and committees focused on the concerns of women
with disabilities. These efforts are not without struggle. Issues of importance to
women with disabilities are still seen as a small part of the struggle for independent
living in most national and international disability organizations. Yet women in the
disability community are becoming increasingly sophisticated about articulating
their issues. Women with disabilities have created goals that have been included in
diverse resolutions from the 1995 UN Women’s Conference “Platform for Action”
to individual country and organizational plans for remediating long-standing

discrimination agai