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Introduction and background

1. In decision 2000/2 of the Commission on Human Rights recalling Commission resolution 1999/59 and
taking note of resolution 1999/8 of the Sub-Commission on the Promotion and Protection of Human
Rights, decided to approve the nomination of Mr. J. Oloka-Onyango and Ms. Deepika Udagama as Special
Rapporteurs to undertake a study on the issue of globalization and its impact on the full enjoyment of all
human rights, paying specific attention to the recommendations made by the Sub-Commission and the
Commission so as to refine the focus and methods of the study. (1)

2. The appointment of the two Special Rapporteurs follows their joint working paper entitled "Human
rights as the primary objective of international trade, investment and finance policy and

practice" (E/CN.4/Sub.2/1999/11) and the working paper by Mr. J. Oloka-Onyango entitled "Globalization
in the context of increased incidents of racism, racial discrimination and

xenophobia" (E/CN.4/Sub.2/1999/8). It also builds upon the Sub-Commission's general concern with
pursuing the realization of economic, social and cultural rights, and specific recent attention to the global
ramifications of various non-State actors and their influence over the realization of such rights. Attention
to the questions of extreme poverty, structural adjustment, the right to education, income distribution and
the right to food - to mention only a few areas of concern - have also been subjects of examination, both
within the framework of the Commission and the studies of the Sub-Commission. Finally, the
establishment of a Working Group on Transnational Corporations (TNCs) illustrates the Sub-
Commission's growing concern with this question. (2)

3. This preliminary report develops the broad conceptual parameters of the subject of globalization, while
at the same time narrowing its focus to some of the practical issues involved in a critical consideration of
the phenomenon. Recognizing that the subject of globalization is one of tremendous breadth and scope, the
Special Rapporteurs have chosen to focus on a number of discrete subjects. Those subjects are either of
such prominence that they cannot be ignored in a study of this nature, or they present particularly
important conceptual and practical dimensions that merit immediate attention. Consequently, the Special
Rapporteurs have selected two dominant themes for this preliminary report which we believe extend to the
core of the phenomenon of globalization and its impact on the full enjoyment of human rights. Our first
concern is with the institutional framework that has been developed to pursue the essential goals of
globalization. Here we are primarily concerned with the multilateral institutions (MLIs), which include the
Bretton Woods agencies (3) and the World Trade Organization (WTO), (4) and of course with their
relationships to individual States within the international community. Secondly, we examine the related
questions of equality and non-discrimination, with a particular focus on the effects of globalization on the
situation of women.

4. The phenomenon of globalization has attracted more significant global attention than perhaps any other
issue in recent memory. (5) From the slogans of corporate moguls and trade ministers, to television
documentaries, radio broadcasts (6) and talk shows, globalization has captured the imagination of people
the world over. (7) That fascination with the topic has obviously not left out its connections to human
rights. Indeed, a recent documentary by the Public Broadcasting Service (PBS) in the United States was
entitled "Globalization and Human Rights". (8) According to the blurb advertising its screening, the
docudrama would take viewers on a journey that:

"Starts at a summit for corporate decision-makers - the World Economic Forum in the Alps of Switzerland
- and travels deep into the gold mines of South Africa, then visits the controversial Shell oilfields of
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Nigeria and Nike shoe factories in Asia while examining an emerging conflict in a new world order
between those making macroeconomic decisions and those struggling to cope with the impact of those
decisions. At the core of the programme is the ongoing debate over whether or not human rights concerns
should be linked to those policies." (9)

From the preceding analysis it is clear that globalization is no passing or ephemeral cloud. (10) It is also
clear that the phenomenon is capable of any number of conflicting and sometimes even contradictory
interpretations, particularly of a qualitative or value-laden nature. This is reflected in the existence of some
bewilderment and a growing alarm over globalization's ramifications. Most importantly, there is little
doubt that globalization has numerous implications for the regime of international law and practice with
which we are most concerned in this study - the regime of international human rights.

5. The recent protests at Seattle in December 1999, and in Washington D.C. in April this year, brought the
phenomenon of globalization into graphic relief in a manner in which no previous discussion of the issue
has done. (11) The protests also brought to the fore the multifaceted nature of the phenomenon of
globalization and its potential impact on a whole range of contemporary social, political, cultural and
economic relationships. If nothing else, the protests demonstrated that in the foreseeable future,
globalization will remain an issue of considerable importance to both intellectual debate and discussion as
well as to the overall conduct of international relations, sustainable human development, and the
promotion and protection of international human rights. However, precisely because the phenomenon has
evoked responses of such a diverse nature, the Sub-Commission needs to carefully carve out the specific
and distinct dimensions of the issue that most appropriately engage its mandate, and which extend and
illuminate, rather than minimize or obscure its essential features.

I. REVISITING THE CONTESTED MEANINGS OF GLOBALIZATION

6. Since coming to the fore as one of the most talked-about issues of the late twentieth century and the new
millennium, the phenomenon of globalization has captured world attention in various ways. From the
information superhighway to the international trade in drugs and arms, to the phenomenal impact of
MacWorld, Nike and the global media, the subject of globalization has come to concern all and sundry. At
the core of most discussions of the issue is the extraordinary explosion of both technology and
information, in ways that have considerably reduced the twin concepts of time and space. In particular,
information and communications technology (ICT) has emerged as perhaps the most dominant force in the
global system of production, albeit with significant ramifications in all other spheres of contemporary
human existence. (12)

7. While recognizing the contribution of ICT and the attendant forces of the global economy to the
emergence of globalization as we know it, too much has been made of the phenomenon of globalization in
its economic dimensions. In a sense there is a new orthodoxy or ethos about the economic dimensions of
globalization that exalts it above all other human values or phenomena, indeed even above the basic
condition of human beings themselves. (13) The unfortunate consequence of this has been to denigrate (or
mask) the social, cultural and especially the political roots and ramifications of the phenomenon. As
Brazilian President Enrique Cardoso argues, it is a serious mistake to think of globalization as the result of
market forces alone: "The boundaries within which the market operates are defined politically, in direct
negotiations between governments in multilateral forums, such as the World Trade Organization. The
power game is always present in such negotiations." (14) Moreover, it is a power game the rules of which
are dictated by very few actors. However, its impact affects the vast majority. Consequently,
understanding the political and other dimensions of the phenomenon of globalization is essential to the
development of a rational and considered response to it. (15)
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8. Because of globalization's multifaceted nature, it is essential to grasp the different motivating forces that
are impelling these developments aside from the purely economic, and also to recognize the different
directions from which they are coming. As Paul Streeten has pointed out, there is a globalization that can
come "from above" in the form of multinational firms, international capital flows and world markets. (16)
Intrinsic to this form of globalization is a growing legal and institutional framework within which the
regimes of contemporary international trade, finance and investment are being conducted. The legal
dimensions of that framework are best captured within the context of international economic law generally
speaking, while the Bretton Woods MLIs and the WTO are the specific institutional mechanisms within
which it is organized.

9. Another form of globalization can come from below (such as the environmental, women's and anti-
nuclear movements, or in the case most relevant to this discussion, human rights struggles). (17) The
human rights movement has long laid claim to a universalizing (indeed some would say a globalizing)
mission. This is evident in the assertion that the regime of rights and freedoms established through the
Universal Declaration of Human Rights - and the numerous other instruments that have since been
promulgated in the same spirit - extend beyond the arena of purely national concern. The globalization-
from-below activists have the potential to add a democratic dimension to the debates about globalization
from above. In this way, globalization can be brought down from the rarefied and glorified atmosphere of
corporate boardrooms, and home to the daily realities of ordinary human beings. Especially important, it
can help them mobilize in resistance against the hegemonizing tendencies that globalization from above
may present. (18)

10. Notwithstanding the above, a clear bias is manifest in the dominant modes of thinking that abound
about globalization. Describing such thinking as "globalitarian" and "globalcentric", Arif Dirlik argues that
such definitions of globalization are biased against both place and locality. Thus, the global is equated
with " capital, space, history and the power to transform " while the local is equated with " place, labour,
tradition and, not infrequently, women, indigenous people, peasants and others who are 'still attached to
place™. (19) The implication is that the latter are marginal to the discourses on globalization, and that their
knowledge and practices are unhelpful in the construction of a truly global contemporary world. Dirlik
urges for review of this prejudiced approach to alternative visions of the manner in which the world can be
constructed, and for mobilization of all the movements that feel they have a stake in the issue. (20) Indeed,
there is a need for a recommitment to a bringing together of all the world's peoples around an agenda that
does not seek to stifle the very productive and revolutionary innovations that technological development
has unleashed. (21) However, it is essential that in so doing we do not forget basic and fundamental
obligations that have been recognized and honoured for decades as essential to a wholesome human
existence. Technology and economic development must be put to the service of humankind as a whole. In
particular, such developments should not marginalize, discriminate or systemically deny access to the
majority of the world's populace.

I1. THE INSTITUTIONAL CONTEXT OF INTERNATIONAL TRADE, INVESTMENT AND
FINANCE

11. Since the late 1990s and particularly at the present time, the role and place of international, rather than
national forces and institutions has assumed a particularly prominent profile in the human rights debate.
Indeed, one scholar has argued that " the processes of militarism, economic restructuring, and trade and
financial liberalization are the primary causes of human rights abuses". (22) In other words, it is no longer
the State to which we should be paying attention, but rather to forces in the international arena. This
assertion is only half-correct. There is little doubt that the State has been somewhat eclipsed by forces that
operate in a fashion that pays little heed to issues of sovereignty, self-determination or statehood itself.
However, such a view of the role of the State is not simply a shortsighted one; it also lets the State off too
easily. As President Cardoso remarks, in the wake of globalization the role of the State has become much
more complex today than at any other time:
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"In addition to its classic functions in the area of law enforcement, health, education, and foreign policy,
the State must now meet increasing demands for more equity, more justice, a sound environment, and a
greater respect for human rights. A more demanding society has to be matched by a more sophisticated
State. A well-organized and efficient State will be better placed to meet those demands, many of them
springing from globalization itself. Furthermore, the State must also be well equipped so that, in
negotiating the rules within which globalization is to take place, national interests are preserved.” (23)

Hence, rather than dismissing statehood as such it is more appropriate to view the phenomenon as having
undergone a metamorphosis under the influence of various forces. Without doubt, among the most
prominent of these forces can be found in the arena of international trade, investment and finance.

12. It is trite to point out that there are many dimensions to the debate on the directions that the regimes of
international trade, investment and finance should assume. Neoliberal economists - whose voice is the
dominant one in this discipline - argue simply that more is better. (24) Consequently, they contend that
perceived barriers to the faster evolution of these international forces should be reduced both within the
international context, as well as at the nation-State level. Within the framework of a variety of
international and regional instruments, this vision of the world is receiving greater articulation by the day.
It was the same vision that informed the Organization for Economic Cooperation and Development
(OECD) when it sought to introduce a Multilateral Agreement on Investment (MAI), (25) and it has been
the vision of the Bretton Woods organizations in their various programmes since the 1980s. The issue is
nevertheless not so black and white. As Lourdes Beneria and Amy Lind point out:

"The benefits of trade may be both positive and negative, since its impact on economic activity produces
both winners and losers. Therefore, any discussion of trade liberalization is not a simple matter of taking a
"pro-trade" or an "anti-trade" position; rather, a substantive discussion requires an understanding of the
nature of the process generated by trade liberalization and its likely consequences, so that appropriate
policies may be developed and appropriate actions taken, particularly to compensate those negatively
affected." (26)

From the preceding analysis, a number of questions emerge. Among the most prominent is whether the
institutions designed to foster these policies pay heed to the possible negative effects - particularly in the
human rights context - of their operations? We begin by examining the institution that is most often
targeted whenever the issue of international trade and globalization crops up - the World Trade
Organization (WTO).

A. The case of the World Trade Organization (WTO)

13. Despite being a relatively young international organization - having come into existence only in 1994 -
the World Trade Organization (WTO) has attracted considerable intellectual and media attention.
Following the Seattle protests at the meeting of world trade ministers, no other organization has been more
closely associated with the phenomenon of globalization. Central to the ethos and practice of WTO is a set
of principles that have provided the basic foundation for most contemporary developments associated with
globalization. Among those principles we can cite free trade, open markets and tariff reductions. At the
same time, the creation of WTO represented a veritable revolution not only in the scope of issues that were
given attention under the trade regime created after Marrakech, but also with regard to the ramifications of
failure to conform to that regime through its binding dispute-settlement mechanisms. (27)

14. The General Agreement on Tariffs and Trade (GATT), which the WTO succeeded, was provisional

and only applied to goods, with the focus of the Agreement for most of its existence largely being border
measures. (28) Among the new issues that came aboard following the Uruguay Round of talks in 1994
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were services, (29) intellectual property rights (IPRs), (30) government procurement, (31) and investment
measures. (32) In bringing these issues within the purview of the international trade-enforcement regime,
not only did WTO assume tremendous powers, but it also raised several new issues vis-a-vis the
relationship between the organization and individual States, (33) the broad questions of human rights, and
the North/South geopolitical divide. For example, many developing countries take the demand to open
their markets as a clear manifestation of Northern double standards, since the latter have consistently
failed to open their own. In the trite observation of former World Bank Chief Economist Joseph Stiglitz,
such exhortations often ring hollow:

"As developing countries take steps to open their economies and expand their exports, they find
themselves confronting significant trade barriers - leaving them, in effect, with neither aid nor trade. They
quickly run up against dumping duties (when no economist would say they are really engaged in
dumping), or they face protected or restricted markets in their areas of natural comparative advantage,
such as agriculture or textiles." (34)

The truth is in fact much more acute. Indeed, the assumptions on which the rules of WTO are based are
grossly unfair and even prejudiced. Those rules also reflect an agenda that serves only to promote
dominant corporatist interests that already monopolize the arena of international trade. (35) The rules
assume an equality of bargaining power between all the countries that engage in trade. They are also
designed on the basis of a premise that ignores the fact that the greater percentage of global trade is
controlled by powerful multinational enterprises. Within such a context, the notion of free trade on which
the rules are constructed is a fallacy.

15. WTO has been described as the " practical manifestation of globalization in its trade and commercial
aspects”. (36) A closer examination of the organization will reveal that while trade and commerce are
indeed its principle focus, the organization has extended its purview to encompass additional areas beyond
what could justifiably be described as within its mandate. Furthermore, even its purely trade and
commerce activities have serious human rights implications. This is compounded by the fact that the
founding instruments of WTO make scant (indeed only oblique) reference to the principles of human
rights. (37) The net result is that for certain sectors of humanity - particularly the developing countries of
the South - the WTO is a veritable nightmare. (38) The fact that women were largely excluded from the
WTO decision-making structures, and that the rules evolved by WTO are largely gender-insensitive,
means that women as a group stand to gain little from this organization. (39)

16. As is the case with other international institutions that deal with the international economy, WTO is
afflicted by both processual and substantive problems. Superficially, WTO can be described as a
democratic institution; because it adopts the principle of one member, one vote, its decisions are ostensibly
based on consensus, and together these allow for more equitable outcomes. (40) Such superficial equality
nevertheless masks a serious inequality in both the appearance and the reality of power in the institution.
According to a recent International Federation of Human Rights (FIDH) report:

" whether one considers the dispute settlement procedures, the mechanisms for implementing agreements
or the areas selected for negotiations, one comes to realize that the WTO structure is heavily tilted in
favour of developed countries, such that developing countries are, de facto, kept away from decision-
making mechanisms and from policy-making; similarly, their own specific problems are not sufficiently
taken into account." (41)

In the deliberations and negotiations over further goals of trade liberalization, WTO has demonstrated a
particular opacity in the face of the demand for transparency. At Seattle, despite warnings from developing
country representatives (and the chants of protesters outside the conference hall), (42) representatives from
the Northern countries persisted in developing a position in a process that excluded the majority of
delegates. Unsurprisingly, the talks ended in deadlock and frustration. (43) The pattern continues, and is
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compounded by the fact that because of a lack of resources and personnel with the requisite expertise,
developing countries are forever condemned to a marginal negotiating position within the WTO
framework. (44)

17. Among the several issues that have caused concern for many developing countries is the attempt to
forge a link between issues concerning trade, human rights, labour standards and the environment -
particularly when they are couched in the terms of conditionality. The Havana Declaration of the Group of
77 that followed the South Summit held from 10 to 14 April 2000 was unequivocal in this respect, stating
that it rejected " all attempts to use these issues for resisting market access or aid and technology flows to
developing countries". (45) The tying of trade to human rights in the fashion in which it has so far been
done is problematic for a number of reasons. In the first instance, it too easily succumbs to the charge by
developing countries of neo-colonialism. (46) Secondly, the commitment of Northern countries to a
genuinely democratic and human rights-sensitive international regime is rendered suspect both by an
extremely superficial rendering of the meaning of human rights, (47) and by the numerous double
standards that are daily observed in the relations between countries of the North and those of the South.
Thus, "human rights" conditionality when applied in contexts such as trade depends on a range of largely
subjective elements extrapolated from the much broader human rights regime. (48) In other words, human
rights are merely used as an opportunistic fulcrum to achieve the objective of liberalized markets. For
example, why is there almost always never any linkage between the demands being made and the
observation and respect for economic, social and cultural rights? The short answer is because many of the
measures being pursued actually undermine the progressive realization of this category of rights. However,
even when the linkage is made to civil and political rights, it is fraught with inconsistencies and national
subjective interests predominate.

18. Many of the measures adopted by WTO have implications well beyond the question of international
trade. Among the most controversial of those that WTO has thrown into the debate relates to the issue of
patenting, especially of plant varieties and life forms. (49) According to Vandana Shiva:

"The granting of patents covering all genetically engineered varieties of a species, irrespective of the genes
concerned or how they were transferred, puts in the hands of a single inventor the possibility to control
what we grow on our farms and in our gardens. At a stroke of a pen the research of countless farmers and
scientists has potentially been negated in a single, legal act of economic highjack." (50)

The implications of such a measure are serious for the issue of food security, and its consequent
relationship to the right to food. Furthermore, it represents outright piracy and appropriation of nature's
bounty which has been designated for the whole of humanity and not for a privileged and technologically
advanced few. (51)

19. At a minimum, the WTO needs to reform its processual mechanisms of deliberation so as to be more
inclusive, and to allow for discordant (especially civil society) voices to be heard. More fundamentally,
however, it needs to review its approach to the substantive issue that it is supposed to tackle: the question
of free trade. Again Prof. Stiglitz provides the most lucid examination of what would comprise a genuine
regime of trade liberalization:

"But trade liberalization must be balanced in its agenda, process and outcomes, and it must reflect the
concerns of the developing world. It must take in not only those sectors in which developed countries have
a comparative advantage, like financial services, but also those in which developing countries have a
special interest, like agriculture and construction services. It must not only include intellectual property
protections of interest to the developed countries, but also address issues of current or potential concern for
developing countries, such as property rights for knowledge embedded in traditional medicines, or the
pricing of pharmaceuticals in developing country markets." (52)
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It is the above which WTO failed to do at Seattle, and has since failed to do in its aftermath. Following the
Seattle Ministerial conference, the impression created by the WTO leadership, as well as by the countries
of the North which had been the prime movers of the basic elements in the new WTO trade regime, was
that there would be attempts made at reform. However, as one observer has pointed out, deliberations and
pronouncements by the organization since Seattle do not appear to indicate much of a change of heart. (53)
Thus, the problems of WTO are much larger than simply its approach to the substantive elements of its
mandate. As in the case of OECD and MAI, WTO must radically review its mechanisms of operation, the
role and place of both developing country participation and that of non-State actors such as NGOs, and its
relationship to the United Nations system as a whole. In other words, what is required is nothing less than
a radical review of the whole system of trade liberalization and a critical consideration of the extent to
which it is genuinely equitable and geared towards shared benefits for rich and poor countries alike. WTO
must take on board the many suggestions that have been made with respect to improving access and
transparency at the organization, not only for the purposes of improving internal democracy, but also for
the good of constructing a more equitable and genuinely beneficial international trading system. (54)

B. Globalization and the international financial institutions (IFIs)

20. As is the case with WTO, the twin Bretton Woods institutions - the World Bank and the International
Monetary Fund (IMF) - have come under increased and intensified scrutiny. The April demonstrations
represented a deep-seated resentment against two institutions that have in fact played a much longer and a
critically more dominant role in shaping the essential characteristics of the global economy than WTO.
Indeed, for many developing countries, the Bretton Woods organizations have not only more deeply
penetrated their very existence and operation, but they have also had much more significant ramifications
on basic human rights questions. Such questions extend from the right to self-determination and the
observation of civil and political rights, to the ability of developing countries to progressively realize
economic, social and cultural rights, especially in the arena of health, education and basic welfare.

21. Of the two institutions, the World Bank is generally recognized to have made more progress in
attempting to address many of the criticisms against it, especially concerning its addiction to grandiose
projects, its insensitivity to environmental, indigenous and minority concerns and to the issue of gender.
(55) It has tried to reach out to civil society and has declared that the alleviation of poverty is the main
objective of the James Wolfenson presidency, which commenced in 1995. The Bank has also been active
in designing mechanisms to address the issue of the debt burden, culminating in the highly indebted poor
countries (HIPC) initiative. All these reforms have been undertaken in a bid to move away from what is
known as the "Washington Consensus" - the set of shock-therapy measures of structural adjustment and
economic liberalization that were applied in the 1980s and early 1990s in a bid to reform the
macroeconomic policies of developing countries. (56) In the field of human rights, the Bank followed
UNDP by issuing a set of guidelines linking its activities to what it perceived as its human rights
obligations. (57) While the guidelines do indicate that the Bank is thinking about the issue, clearly it needs
to do much more. The fact that the reforms do not go far enough is illustrated by the fact that both with
respect to the Poverty Alleviation and HIPC initiatives, the frameworks of approach remain the same, i.e.
conditionality and free market reforms. (58)

22. By contrast, the IMF has confined its steps towards reform to the release of information (on a
comprehensive and well-organized Web site) including auditor's reports, and improving its systems of
national and international oversight. (59) However, the Fund has been much more recalcitrant about being
drawn into the debate about the human rights implications of its operations, arguing that its founding
Charter mandates that it pay attention only to issues of an economic nature. The furthest the Fund has
come in engaging any matter that may have human rights overtones is through a broad and rather nebulous
document on "Good Governance". (60) Issued in 1997, the instrument is stated to be the IMF's response to
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the fact that " a broader range of institutional reforms is needed if countries are to establish and maintain
private sector confidence and thereby lay the basis for sustained growth". (61) Two points can be made
about the Fund's Governance Guidelines. The first is that the purview of the Fund's concerns is extremely
narrow, and confined to " issues such as institutional reforms of the treasury, budget preparation and
approval procedures, tax administration, accounting and audit mechanisms, central bank operations, and
the official statistics function. Similarly reforms of market mechanisms would focus primarily on the
exchange, trade, and price systems, and aspects of the financial system. In the regulatory and legal areas,
IMF advice would focus on taxation, banking sector laws and regulations and the establishment of free and
fair market entry". (62)

There is a heavy emphasis on corruption and the need for the establishment of transparent systems of
operation within the countries that the Fund deals with. Although couched as "advice", for many
developing countries IMF prescriptions are in fact edicts giving the latter little choice and almost no room
for manoeuvre. The Guidelines also say nothing about the Fund itself, presumably because the systems
and methods the Fund employs are beyond reproach. The second point - and perhaps the more critical one
- is that throughout the guidelines there is absolutely no mention of the term "human rights". And yet, the
linkage between macroeconomic policy and human rights issues has been firmly established.

23. Despite the fact that the Fund is well behind the Bank in its approach to human rights, a "democratic
deficit" is apparent in both organizations. Take, for example, the issue of leadership. As Helleiner and
Oyejide point out, the governance practices of both institutions are "problematic". Our view is that they are
in fact arcane and immoral, with the leadership of both institutions confined to a "royal family" of select
individuals who must meet the criterion of regional - indeed ethnic - origin. Thus, "by custom" the
President of the World Bank is from the United States, while the Managing Director of the Fund has
always been a European. At the last changing of the guard, when long-serving Michel Camdessus
prematurely resigned his position at the Fund last year, a slight impasse ensued when the United States
initially backed Stanley Fischer as its candidate against the European choice. (63) One of the elements that
was cited by the United States in coaxing developing (especially African) countries to root in Fischer's
favour was that although a naturalized American, he was born in Zambia! Such practices demonstrate the
duplicitous character of institutions that insist that the countries that borrow from them must be exemplars
of what they describe as "good governance". Helleiner and Oyejide once again:

" Although there may have been a rationale for such disproportionate voting arrangements and
undemocratic management selection procedures within these institutions at the time of their foundation, it
is difficult to defend them today - particularly when both institutions press borrowing countries to improve
their own governance via conditions on their lending." (64)

The IMF continues to retain practices of intense secrecy, centralization of power and denial of
responsibility even when crises can be traced to the policies that a country was forced to adopt on account
of Fund conditionality. This was the case, to cite a recent example, when the East Asian countries were
afflicted by currency shocks in the late 1990s. Indeed, the IFIs began by heaping much of the blame on the
Governments involved. Adjectives such as " poorly supervised", "poorly functioning," "badly-regulated,"
"corrupt" and "government-directed" (65) abound in the descriptions of the reasons for the crisis. It is as if
the IFIs had nothing to do with the problems, (66) and indeed such comments represented a significant
volte-face from what they had said about the very same countries only a few years earlier, describing them
as "tigers", economic "miracles" and "impressive". (67) Although the IMF later admitted some connection
between the crises and its policy prescriptions, (68) and conducted ad hoc evaluations of some of its
programmes (with critical results), (69) there is no indication that the organization is willing to take the
next most important step - accountability. Indeed, the fact that both in conception and practice, the policies
of the Fund remain virtually the same as before the crisis illustrates that little has changed, either by way
of conception, or genuine concern for the plight of the majority. It is still a case of counselling the
swallowing of a bitter pill for the present with the promise of recovery and robust health in the future. (70)
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24. Thus, the most critical question that emerges when discussing the issue of the responsibility of MLIs
and kindred institutions is that of transparency and accountability. It is precisely for these reasons that the
protesters in Washington assembled to condemn the Bank and the Fund. (71)

As Smith and Naim argue:

"The functional argument for transparency and accountability is equally important. No institution of
authority now can long endure without the informed consent of those who are governed by it.
Globalization itself is arming people with the information they need to give consent and, in some cases,
the means to refuse it But lack of democratic processes is keeping international institutions weak People
living in democracies are understandably reluctant to transfer allegiance and power to organizations less
accountable (and even more remote) than their own national Governments." (72)

What is clear is that the institutional mechanisms of globalization have yet to seriously address the issue of
human rights in a fundamental and democratic fashion - both with respect to their operations within
countries, and also in relation to the internal make-up and functioning of their own institutions. If there is
to be a genuine commitment to human rights in a holistic fashion, then these institutions must pay
attention to both civil and political rights, as well as to economic, social and cultural rights. In addition,
basic human rights principles - principles that can be translated into common parlance like transparency,
accountability and participation - need to be applied to these organizations. The fact that the latter are still
a problem was graphically demonstrated by the dramatic resignation of former Bank Chief Economist
Joseph Stiglitz because of his open criticism of many of the Bank's and the Fund's policies, and for
pushing too far in the direction of reform and democratization. (73) No other incident demonstrates so well
that despite all the pretensions at reform, the IFIs still apply the old adage: "do as I say, but not as [ do!".

1. GLOBALIZATION, EQUALITY AND NON-DISCRIMINATION

25. The preceding analysis allows us to turn to the issue of the relationship between globalization and
equality and non-discrimination in a more concrete fashion. The two concepts are central to the corpus and
ethos of human rights instruments and practice. The Universal Declaration and other human rights
instruments are unequivocal in their declaration that all persons are equal, and that the right to non-
discrimination is a basic and fundamental human right. The grounds upon which non-discrimination is
prohibited are also clear, and have been expanded over time to accommodate new forms and expressions
of an insidious practice that unfortunately is as old as humanity. Especially important are the prohibitions
of discrimination based on race, colour, gender, religion and ethnicity. Indeed, with regard to certain of
these prohibitions, it has been argued that they enjoy the status of jus cogens. As such, there can be no
derogation from their observation even in times of war - the point in time at which derogations have been
most easily justified.

26. It would be absurd to claim that globalization created inequality. Inequality and discrimination
unfortunately existed long before globalization was recognized as a distinct phenomenon on the
international scene. That globalization has caused global conditions of inequality and discrimination to
worsen is clear even by simply examining the statistical data. UNDP uses the Internet as a prime indicator
of the creation of and access to wealth today, and asks the critical question: Who is in the loop? The fact is
that the "loop" of globalization has left out the vast majority of the world's citizenry. This means that not
only is there further marginalization, but also increasing immigration in a world of ostensibly increasing
plenty. If we ask a further question, viz. What is the colour, race or sex of those left out? The connection
between globalization and the forces of inequality and discrimination become all the more graphic.
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A. The contours of global inequality and racism in the twenty-first century

27. There are serious questions that emerge from an examination of the extent to which the phenomenon
of globalization respects the basic human rights principles of equality and non-discrimination. The nature
of contemporary global inequality is captured by an examination of the main elements that are touted as
being the bedrock of the globalizing "revolution”. This area is telecommunications. Unfortunately,
according to Smith and Naim telecommunications are constricted by geography, gender, income and
language. (74) These conditions are clear from a trite observation that has been made of the impact of
globalization in one former Soviet-bloc country:

"Globalization has not affected all Romanians with the same intensity or in the same way. Only cities in
Romania (six of them) have airports that receive transborder flights. Most of the rural population lack
cable television and have no awareness of the World Bank or the IMF. As of 1996, over half of [foreign
direct investment] in Romania was placed in Bucharest alone. Largely owing to the expense of many
transborder connections, globalization has gone furthest in Romania among the middle classes. A cellular
phone and KFC fast food are too costly for a farmer in Transylvania or a shopkeeper in Targu

Frumos." (75)

The above statement points to one dimension of the globalization divide - the rural and the urban. That
usually translates into another division: those who have and those without. In a continent like Africa where
the vast majority of the populace is based in the rural area eking out a subsistence existence, the fact is that
globalization has not improved things. Partaking in the processes of globalization, represented by the
opening of free markets, the liberalization of trade barriers and the removal of protectionist barriers, is thus
no guarantee that all will benefit.

28. There are clearly also problems concerning whether globalization is even of benefit to those who
contribute a considerable amount to its success - workers around the world, legal and otherwise. Thus,
while the countries of the developed part of the world clearly rely on migrant labour to sustain and operate
their economies, the extent to which they either recognize or reward this category of person is debatable.
In the trite observation of one writer, migrants (and especially domestic workers of various kinds) make up
the "hidden state" in Europe and the industrialized countries of North America. (76) Paradoxically,
increased integration - often touted as one of the major benefits of globalization - has not produced
benefits for this very significant section of the population:

"The drive towards a single European market, which has increased the mobility within the [Economic
Community] of its Member States' citizens, has meant instead, increasing restrictions for migrant workers
over the past few years. They cannot vote in local and national elections, in some countries they cannot
form political organizations, and they are often not allowed to take jobs in the public sector. And yet, the
economies of the EC members are increasingly dependent on this cheap, flexible labour force. They are an
unprotected population, whose rights are often not addressed by the national legislation of either the
receiving states or their states of origin ". (77)

We may add that the vast majority of such people come from populations which are non-White - clearly
demonstrating the racial and discriminatory aspects of this issue. That coloured minorities (whether
indigenous to the country or immigrants) are statistically more often the targets of racist police attacks and
discriminatory practices is thus clearly not accidental. Indeed, many people of colour in such countries
view attacks of a racial nature as nothing out of the ordinary. (78)

29. Globalization has not only reinforced the traditional inequality between North and South, it has also

reinforced inequalities within the North. And yet, those are the countries that are supposed to be the main
beneficiaries of globalization. (79) Thus, in a comment on the situation of Black people in the United
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Kingdom in the 1990s, Stephen Small has argued that while many of the issues confronting people of
colour remain the same, globalization has changed the form and added a higher degree of severity to the
challenges. (80) Although his analysis was confined to the British situation, the following description
could unfortunately be applied to an increasing number of countries in Europe and the Americas:

"Race-related violence and other forms of abuse are escalating. Racialized discrimination in employment
and education persists at significant levels, as does racialized intimidation by the police. The state and
employers publicly and officially embrace equal opportunities, but by postponement, prevarication and
delaying tactics, ensure it is not implemented!".

It is the paradox of growing wealth accompanied by growing inequality that is the bane of globalization.

Nowhere is this paradox more apparent than in relation to the impact of the phenomenon of globalization
on the general issue of gender relations, and on the plight of women in particular.

B. Globalization, gender relations and the situation of women

30. Among the distinct groups of society upon whom globalization's impact has been most telling, women
clearly stand out. Few observers will deny that the general issue of gender relations globally, and the
question of women's human rights specifically, has undergone significant transformation. Spurred on by
the various international conferences, declarations and, most significantly, by the Convention on the
Elimination of All Forms of Discrimination against Women, the respect for and recognition of women's
human rights has made significant advances worldwide. Needless to say, while much has been achieved,
there remains a considerable amount yet to be accomplished. (81) The phenomenon of globalization adds
greater complexities to this quest, particularly in the economic arena, but also within the context of culture
and politics.

31. Women have entered the workforce in large numbers in States that have embraced liberal economic
policies. One United Nations survey concludes that "[i]t is by now considered a stylized fact that
industrialization in the context of globalization is as much female-led as it is export led". (82) The overall
economic activity rate of women for the age group 20-54 approached 70 per cent in 1996. (83) The highest
absorption of women has been witnessed in the export-oriented industrial sector. This is especially the
case in export processing zones (EPZs) and Special Economic Zones (SEZs), and in those labour-intensive
industries that have relocated to developing countries in search of cheap labour. (84) Investors have
demonstrated a preference for women in the "soft" industries such as apparel, shoe- and toy-making, data-
processing and semi-conductor assembling industries that require unskilled to semi-skilled labour. (85)
Such industries are also labour intensive, service oriented and poorly paid. Thus, according to the
Women's Environment and Development Organization (WEDO) women bear the disproportionate weight
of the constraints introduced under the yoke of globalization. (86)

32. The process of economic liberalization has also spawned a huge growth in the informal sector and
increased female participation therein. The participation of women in the informal sector is found to be
typically higher than in the formal sector as it provides better opportunities of combining paid-work with
household chores. (87) The reasons for the idealization of what is perceived to be a docile labour force are
not hard to unearth. In many countries, workers in EPZs find unionization and collective bargaining nearly
impossible. As part of the "race to the bottom" to attract foreign direct investment (FDI), some countries
have either exempted EPZs altogether or relaxed existing national labour safeguards vis-a-vis EPZs. (88)
Needless to say, such actions are in complete violation of International Labour Organization (ILO)
standards encapsulated in the Declaration on Fundamental Principles and Rights at Work (1998).

33. The growth of the informal sector also means that traditional employment-related benefits and
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mechanisms of protection are not available to those employed in that sector. (89) Aside from the demand
for cheap labour, the loss of jobs held by men and the consequent reduction in traditional family income
has also contributed to the large influx of women into the labour market. Those women who cannot find
factory work, or whose family circumstances do not make factory work possible, have had to seek work in
the informal sector under labour conditions worse than in export-oriented industries. TNCs also find
subcontracting and hiring part-time or temporary labour more cost-effective. The net result is poorer
quality labour opportunities. Under these circumstances underemployment seems to be as big a problem as
open unemployment. (90)

34. Deregulation and the privatization of State enterprises have been key components of structural
adjustment programmes (SAPs) introduced by multilaterals as conditionalities attached to aid packages to
developing countries. As Lim notes:

"Labour market deregulation has been an important feature of structural adjustment programmes. There
has been explicit deregulation, whereby formal regulations have been eroded or abandoned by legislative
means; and implicit deregulation, whereby remaining regulations have been made less effective through
inadequate implementation or systematic bypassing. Such deregulation has been based on the belief that
excessive government intervention in labour markets - through such measures as public sector wage and
employment policies, minimum wage fixing, employment security rules - is a serious impediment to
adjustment and should therefore be removed or relaxed. Deregulation might mean more employment for
women, but the danger is that such employment would tend to be on less favourable terms. The question is
whether the market can be left almost entirely to determine the price of female labour and the conditions
of female employment." (91)

The same author also points to the causal connection between the liberalization of trade and the preference
for cheap labour - almost always provided by women - in the quest to realize comparative cost advantages.
(92) Similarly, States around the world, but particularly in the geopolitical South have felt compelled to
ease labour standards, modify tax regulations, and to generally relax standards of scrutiny and oversight in
the bid to attract FDI in a mercilessly competitive global economic system. This "race to the bottom" has
seen developing States engage in a perverse competition to provide the best investment environment by
progressively lowering, inter alia, labour standards. (93)

35. The phenomenon of quantitatively increased employment opportunities accompanied by low-quality
conditions of work is manifested especially in the EPZs. It is estimated that at the turn of the last century,
93 developing countries had EPZs, compared with 24 in 1976. (94) In a few countries such as Malaysia,
the Philippines, the Republic of Korea and Sri Lanka it is the main employer of women. Women provide
up to 80 per cent of labour requirements in EPZs. (95) Women also comprise the largest segment of
migrant labour flows, both internally and internationally. Large numbers of rural women, often young and
poorly educated, migrate to the metropolis in search of employment. In some countries this migration is
largely to urban-based EPZs and SEZs. The vulnerability of these women makes them easy prey for
exploitation, both economically and sexually. They are often willing to work under less suitable conditions
of work than are acceptable to both men and to poor urban women.

36. In Asia, in particular, the migration of large numbers of female worlkers to the Middle East from, for
example, West Asia, and South-East Asia, has had a strong impact both socially and economically. It has
been estimated, for example, that the ratio of females to males who comprise migrant labour is 12:1 among
Filipinos migrating to Asian destinations; 3:1 among Indonesians and 3:2 among Sri Lankans. (96) Many
of these women work as domestic workers, seamstresses, nurses, assistants in retail shops and restaurants,
and as entertainers (oftentimes in the sex industry). (97) While most women have the opportunity of
earning higher wages than at home, labour conditions and mechanisms of both social and physical security
in receiving countries seem to be perilous at best. More often than not, receiving States tend not to observe
even minimal labour standards with regard to migrant workers, particularly women. Heavy economic
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dependence of the sending States on the inward monetary remittances of migrant workers has inhibited
them from demanding fair labour conditions and protection from receiving States, thereby further
weakening the position of such workers. (98)

37. Women in the agricultural sector have also been adversely affected by the promotion of export-
oriented economic policies, trade liberalization and TNCs' activities in agriculture-related industries.
Emphasis on export crops has displaced women workers in certain countries from permanent agricultural
employment into seasonal employment. Subsistence farming has been severely affected in the new
economic environment, leaving women farmers to seek seasonal employment. (99) Aside from the tenuous
and low economic returns of seasonal agricultural employment, the Food and Agriculture Organization of
the United Nations (FAO) has noted that the destruction of subsistence farming, increased industrial
pollution and the loss of land to large commercial ventures, often financed by TNCs, have given rise to
grave problems relating to food security and the health of the rural poor. (100)

38. Globalization also affects women who may not be integrated into the formal sector. Under the yoke of
the SAPs that have been in vogue in most African countries since the early 1980s, women whose work is
outside the arena of the globalized market in goods and services have been adversely affected. Rendered
invisible by concepts such as "efficiency", "stabilization", and "cost-effectiveness", the labour of African
women becomes the shock absorber of the processes of adjustment and the social costs that result
therefrom. Unfortunately, the so-called social "safety nets" that have subsequently been introduced to
"alleviate" the situation of these women have done little to fundamentally mitigate the crisis.

39. The United Nations Secretary-General has pointed to adverse labour conditions as a major factor
contributing to the increased feminization of poverty. (101) The logical expectation that the demand for
female labour will improve their bargaining position and drive up wages has not been realized. The very
opposite appears to be taking place. Women are concentrated in "footloose" industries which can relocate
their processes or components of production easily across frontiers into countries that provide a "better"
investment environment, i.e. one that observes lower labour standards and more deregulation. The
possibility of easy relocation for these light industries acts as a major disincentive to the raising of wages.
This phenomenon affects labour forces in both developed and developing economies. It has been pointed
out, for example, that after the adoption of the North American Free Trade Agreement (NAFTA),
employers in the United States were able to stave off demands for higher wages by indicating the
possibility of moving production offshore to an environment with a cheaper labour force. (102) In this
context, it is important to pay heed to the call in the Beijing Platform for Action to review and modify
macroeconomic policies and development strategies to ensure that they promote the rights of women.
(103)

40. In dealing with the issue of poverty eradication, especially among women, the Secretary-General
acknowledges that "[fiscal policy should avoid compression of expenditure on health, education and skill
formation, even under conditions of budgetary constraints At the international level, a main objective of
development assistance should be to support national efforts for sustained human capital formation In the
interested countries, the 20/20 initiative is particularly relevant in this regard." (104) The report goes on to
emphasize the need for social safety nets to allow people weather adverse conditions created by slow
growth and crisis (such as that in Asia), acknowledging that fast growth per se does not guarantee
equitable distribution or social protection. (105) Interestingly, the IMF is among the institutions that have
contributed to the compilation of the report, despite its largely deleterious role in fostering the Asian crisis
in the late 1990s, and its only partial admission of culpability for the crisis.

IV. GLOBALIZATION AND THE APPLICABLE HUMAN RIGHTS FRAMEWORK

41. As is fairly apparent from the preceding discussion, the impact of the adverse consequences of
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globalization on the enjoyment of human rights is multidimensional; all aspects of human existence, be
they political, economic, social or cultural, are affected. The negative impact on one dimension of human
rights, e.g. economic rights, necessarily has a domino effect on other rights. This reality reinforces the
principle enunciated in the Vienna Declaration and Programme of Action (1993) that human rights are
"universal, indivisible, interdependent and interrelated”. (106) Today, international human rights
obligations have to be viewed through the prism of this fundamental principle. The Charter of the United
Nations recognizes the important linkages between the maintenance of international peace and security,
the establishment of conditions of economic and social progress and development, and the promotion and
protection of universal human rights. (107) A singularly important development is the imposition by the
Charter of a legal obligation on Member States to take joint and separate action in cooperation with the
Organization to promote, inter alia, higher standards of living, full employment and conditions of
economic and social progress and development, and universal respect for, and observance of, human
rights. (108) Action taken by Member States, either collectively or singly, to defeat this pledge is clearly a
violation of the Charter, which under certain circumstances may amount to violations of principles of jus
cogens.

42. The commitment of the United Nations to the indivisibility of human rights is reflected in the
Universal Declaration of Human Rights. This instrument recognizes the right to an adequate standard of
living, social security, the right to work and just and favourable conditions of work, and the right to
education, in addition to traditional civil and political rights. Significantly, the Universal Declaration of
Human Rights also recognizes the right of everyone to a social and international order in which the rights
and freedoms set forth in it can be fully realized. (109) Furthermore, the Universal Declaration of Human
Rights explicitly recognizes that nothing in it may be interpreted as implying a right to destroy any of the
recognized rights. (110) The International Covenants on Economic, Social and Cultural Rights (ICESCR)
and on Civil and Political Rights (ICCPR) further elaborate upon the foundation laid by the Universal
Declaration of Human Rights. Both have been ratified by large numbers of States and are extremely
important in pinpointing the specific legal obligations of State actors with regard to all aspects of human
rights protection.

43. It is increasingly becoming clear that it is no longer tenable to draw a neat distinction between the
nature of State obligations with regard to civil and political rights on the one hand, and economic, social
and cultural rights on the other. United Nations human rights mechanisms have debunked the traditional
view that civil and political rights entail only negative obligations, while economic, social and cultural
rights give rise to the more complex issue of positive State obligations which require resources to be
expended. The United Nations Human Rights Committee has interpreted certain rights guaranteed by the
ICCPR as entailing positive obligations. This is cleatly the case with regard to the right to life. In General
Comment 6 (16) on article 6, (111) the Committee interpreted the right to life in a broad manner that
requires States parties to take positive action, e.g. to reduce infant mortality, to increase life expectancy
and to take measures to eliminate malnutrition and epidemics. (112)

44. The negative impact of globalization - especially on vulnerable sections of the community - results in
the violation of a plethora of rights guaranteed by the Covenants. In particular, the enjoyment of
fundamental aspects of the right to life, freedom from cruel, inhuman or degrading treatment, freedom
from servitude, the right to equality and non-discrimination, the right to an adequate standard of living
(including the right to adequate food, clothing and housing), the right to maintain a high standard of
physical and mental health, and the right to work accompanied by the right to just and fair conditions of
labour, freedom of association and assembly and the right to collective bargaining, have been severely
impaired. Developing States are, more often than not, compeltled by the dynamics of globalization to take
measures that negatively impact on the enjoyment of those rights. The result is that States cannot fulfil
their international human rights obligations, even if they are desirous of improving the human rights
situation in their countries. The critical question is the following: Can international economic forces that
are engineered by both State and private actors be unleashed on humanity in a manner that ignores
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international human rights law?

45. The view that States or other actors cannot be held responsible for violations of economic, social and
cultural rights is seriously being questioned as a flawed premise, both empirically and conceptually.
Traditional interpretations of article 2 of the ICESCR view State obligations under the Covenant as being
loosely drawn, permitting an absolute freedom to determine how and when States allocate resources for
the realization of economic, social and cultural rights. This view is often entertained because of the
inclusion in article 2 of provisions that a State party is required to take action with a view to "progressively
realizing" the rights enumerated there "to the maximum of its available resources". However, in its
General Comment on the nature of the States parties' obligations under the ICESCR, (113) the Committee
on Economic, Social and Cultural Rights declared that concrete legal obligations are imposed by the
Covenant under article 2. At a minimum, States parties are obliged to realize minimum standards relating
to each of the rights utilizing available resources in an effective manner. The Limburg Principles on the
Implementation of the International Covenant on Economic, Social and Cultural Rights (1986) and the
Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997) drawn up by groups
of experts, and increasingly gaining in currency before United Nations forums, have expanded on the
General Comment. The Maastricht Guidelines recognize a triad of obligations - to respect, protect and
fulfil. (114) As such, when State conduct falls short of these obligations, or fails to achieve the required
level of realization of rights, it is responsible for violating the rights in the ICESCR. (115) Violations can
occur either through commission or omission. (116) The jurisprudence of the Committee on Economic,
Social and Cultural Rights that recognizes "minimum core obligations" on the part of States parties are
echoed by the Maastricht Guidelines. (117) Such core obligations have to be fulfilled irrespective of
resource or other constraints. (118) In determining whether a State party has utilized the "maximum of its
available resources" attention shall be paid to the equitable and effective use of and access to available
resources. (119) It is also significant that the Maastricht Guidelines recognize violations by States resulting
from their failure to exercise due diligence in controlling the behaviour of non-State actors, such as
transnational corporations, over which they exercise jurisdiction, when such behaviour deprives
individuals of their economic, social and cultural rights. (120)

46. Both Covenants recognize the right to self-determination of peoples as being of fundamental
importance to the enjoyment of other rights. (121) An important aspect of the right to self-determination is
the right of peoples to exercise sovereignty over their natural wealth and resources. Article 1 (2) of both
Covenants stipulates that "[i[n no case may a people be deprived of its own means of subsistence".
Furthermore, the General Assembly adopted a resolution on "Permanent sovereignty over natural
resources" (122) declaring, inter alia, that the aim of international cooperation is " to further their
[developing countries'] independent national development and shall be based upon respect for their
sovereignty over their natural wealth and resources ".

47. International economic relations and the policies that drive those relations cannot in the name of
laissez-faire economics be exceptions to the international rule of law. They are essentially subject to the
dictates of international law, particularly those that recognize the sovereign equality of nations, the right of
self-determination of peoples and respect for human rights as cornerstones of modern international law.
While States and multilaterals are directly obliged to comply with those principles, they are also obliged to
ensure that private economic actors within their jurisdictions do not act in a fashion that abuses and
blatantly violates those rights. According to Diller and Levy, referring specifically to the issue of coercive
forms of child labour, where fundamental human rights norms are implicated, " international law requires
that treaty obligations, such as trade undertakings, be maintained only to the extent of consistency with
these norms ". (123) This is an obligation that extends beyond the arena of child labour alone, but can be
applied to all facets that affect the nexus between trade and human rights law.

48. The right to development is of equal importance when examining the human rights implications of
globalization. The international community through the General Assembly has recognized the right to
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development as an inalienable human right. (124) The United Nations Declaration on the Right to
Development recognizes that the central focus of the process of development is the human person, who
should be the active participant and beneficiary of the right to development. (125) Development itself is
recognized as a multifaceted process that embraces the development of economic, social, cultural and
political aspects of human life. (126) This position is affirmed by the widely respected Human
Development Index advocated by UNDP as a means of realistically assessing levels of development. It is
also affirmed by the Copenhagen Declaration and Programme of Action (1995) on social development.
(127) The sum total of these positions is that development is envisaged as a process that enables the
human person to fully enjoy all economic, social, cultural and political rights.

49, Gauging development purely on the basis of economic indicia is increasingly viewed with scepticism,
as it does not reflect the ground realities, especially those relating to disparities in income distribution and
living standards. (128) Such a position ignores the human dimension of development and the important
linkage between development, human rights and peace. It overlooks the violent social and political forces
that invariably are unleashed by extreme poverty and the denial of other human rights. If the forces of
globalization are allowed to operate freely - overlooking the central premise of human-centred
development - the spectre of massive levels of human rights violations resulting in grave social and
political upheavals is a real one. The Copenhagen Declaration and Programme of Action, while
recognizing the benefits of globalization, cautions:

"At the same time, the rapid processes of change and adjustment have been accompanied by intensified
poverty, unemployment and social disintegration. Threats to human well-being, such a environmental
risks, have also been globalized. Furthermore, the global transformations of the world economy are
profoundly changing the parameters of social development in all countries. The challenge is how to
manage these processes and threats so as to enhance their benefits and mitigate their negative effects upon
people." (129) These very same sentiments are expressed in the Statement of the Committee on Economic,
Social and Cultural Rights on globalization issued in May 1998. (130) It calls on the World Bank, the IMF
and WTO to devise methods of measuring the impact of their policies on the enjoyment of economic,
social and cultural rights (social monitoring) and to revise those policies accordingly. (131)

50. While the extant international legal framework imposes legal obligations to respect human rights
mainly on States and intergovernmental organizations, it cannot be forgotten that the Universal
Declaration of Human Rights calls on every individual and every organ of society to take action in order to
secure the universal and effective recognition of the rights recognized by it. (132) The Universal
Declaration clearly envisions the promotion and protection of human rights as a collective effort of both
society and the State; it does not restrict the task to only State action. In fact, article 29 (1) declares that
"everyone has duties to the community in which alone the free and full development of his personality is
possible". It is not possible for private actors whose actions have a strong impact on the enjoyment of
human rights by the larger society, therefore, to absolve themselves from the duty to uphold international
human rights standards. It is even less acceptable for actors that have been created by States - such as the
MLIs and WTO - to shirk their responsibilities under international law.

V. THE ROLE AND PLACE OF UNITED NATIONS INSTITUTIONS AND MECHANISMS

51. In recent years the United Nations has indicated its recognition of the need to provide leadership in
dealing with the challenges posed by globalization. Secretary-General Kofi Annan has often reiterated the
need to balance market forces with social needs if the world is to become a secure place for humankind. At
the World Economic Forum held in Davos, Switzerland, in 1999, he articulated the need for a "Global
Compact" to reap the best results of globalization, and in his message to the world trade ministers at the
WTO meeting in Seattle he called for the need to pay heed to the gross inequalities in the global trading
regime. Thriving markets, he said, can be guaranteed only if human security is secured. His most recent
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report to the General Assembly to mark the Millennium Summit (released in April 2000) is entirely
devoted to the need to re-envision governance, both internationally and nationally, in the age of
globalization. The new vision of governance, suggests the report, should take into account both the endless
possibilities of globalization to improve human life and also the threats posed to human security. The
report recognizes the centrality of human rights to people's expectations about the future role of the United
Nations. Freedom from want, freedom from fear and ensuring a sustainable future are spelled out as the
three main focal points of future United Nations action. Similarly, the United Nations High Commissioner
for Human Rights has emphasized the need to make business human rights centred. (133) In her comment
on Seattle, she stated that "[t]here can be no denying that human rights is a bottom-line issue. We need to
see more companies adopting human rights principles and being held to account for putting them into
action."

52. A survey of United Nations human rights mechanisms, however, demonstrates varying degrees of
emphasis placed on the human rights implications of globalization. (134) On the whole, the Charter-based
mechanisms have demonstrated a greater concern to place the issue of globalization at the centre of their
agendas. The Economic and Social Council, the Commission on Human Rights and the Sub-Commission
on the Promotion and Protection of Human Rights have all launched a number of initiatives to inquire into
various aspects of the phenomenon of globalization and its impact on human rights. The Council has held
discussions and consultations with multilaterals and specialized agencies on the impact of globalization on
development and poverty. (135) The High Commissioner too has in recent years undertaken several
initiatives to focus on issues such as poverty. Over the years, the Sub-Commission has underscored the
need to emphasize the principle of the indivisibility of human rights, and has focused on the importance of
integrating economic, social and cultural rights into United Nations action in the field of human rights.
Currently, the issue of indivisibility is situated squarely in the context of globalization. Aside from the
present study, others on the right to food, access to drinking water, income distribution and the role of
TNCs have been commissioned. As a result, mechanisms to address issues arising from the liberalization
of economic activities have been proposed. A sessional working group on the working methods and
activities of transnational corporations was set up at the fifty-first session of the Sub-Commission. (136)
The establishment of the Social Forum, a proposal arising from the study on income distribution,
concentrating mainly on economic disparities, is in the offing. (137)

53. Among the treaty-based human rights mechanisms, the Committee on Economic, Social and Cultural
Rights has done the most in seeking to understand and monitor the impact of economic liberalization on its
mandate. It has actively sought the inputs of multilaterals, specialized agencies and NGOs in developing
its own position on the issue. Pursuant to a consultation with all those parties titled "Globalization and its
impact on the enjoyment of economic, social and cultural rights", the Committee issued a statement on the
subject. (138) In the statement, the Committee maps out its concerns over the negative impact of
globalization on the enjoyment of economic, social and cultural rights, and calls on not only States but also
multilaterals to pay enhanced attention to taking a rights-based approach to economic policy-making.
Globalization per se is not viewed as a negation of human rights; rather, it is the primacy given to market
forces without accompanying social safeguards that draws the attention of the Committee. These same
concerns - in amplified form - are raised once again in the statement the Committee addressed to WTO
Third Ministerial Conference in Seattle in November 1999. The Committee urged WTO members to adopt
a human rights approach at the conference, recognizing the fact that "promotion and protection of human
rights is the first responsibility of Governments". (139) The Committee also drew attention to the fact that
in monitoring State compliance with the obligations under the ICESR, it is increasingly becoming aware
of the extent to which international economic policies and practices affect the ability of States parties to
fulfil their obligations under the Covenant. (140)

54. The Committee's recent General Comment on the right to food appears to deal with the issue of food

security within the context of globalization. (141) Significantly, it draws attention to the responsibilities of
private actors, aside from the obligation of States parties to appropriately regulate their conduct, in the
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realization of the right to adequate food. The comment goes on to stipulate that "[t]he private business
sector - national and transnational - should pursue its activities within the framework of a code of conduct
conducive to respect of the right to adequate food, agreed upon jointly with the Government and civil
society". (142) Furthermore, it calls upon the IMF and the World Bank to pay attention to the protection of
the right to food in drawing up lending policies, credit and structural adjustment programmes. (143) This
approach by a treaty-based mechanism of also focusing on the responsibilities of multilaterals as well as
private actors in protecting human rights is an extremely significant step in the current economic
environment.

55. Most of the other treaty-based human rights mechanisms have increasingly shown concern over rising
economic disparities that impact on their individual mandates. For example, in examining periodic country
reports under the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), the Committee has shown great concern over the evidence of the feminization of poverty and
the impact of economic policies on the rights of women. (144) However, so far the Committee does not
appear to have taken the globalization "bull" by its horns, so to speak. The same could be said to be true of
the Human Rights Committee. In General Comment No. 28 dealing with equality of rights between men
and women, issues such as the feminization of poverty, declining social indicators and gender inequity in
employment within the framework of globalization are not given much consideration. On the one hand, it
is logical that it is the Committee on Economic, Social and Cultural Rights that should concentrate more
on the issue of globalization, given its mandate. On the other hand, it is rather illogical for other human
rights bodies not to pay equal attention to human rights issues arising from globalization in light of the
proven principle of the indivisibility of human rights. Moreover, it is indisputable that today, as the
Secretary-General points out in his report to the Millennium Summit, globalization is the single most
important factor defining the quality of human existence. Unbridled economic liberalization has the
potential to wreak havoc on human rights unless checked in a timely manner. It is therefore imperative that
all human rights organs of the United Nations focus heavily on the human rights "fall-out" of free market
forces and adopt appropriate mechanisms for dealing with resulting obstacles to the enjoyment of human
rights, especially insofar as they relate to their respective mandates.

56. In further support of these measures, a number of United Nations specialized agencies have found
occasion to address the question of globalization and its effect on their specific mandates. We can mention
the United Nations Conference on Trade and Development (UNCTAD), the International Labour
Organization (ILO), the Committee on the Rights of the Child (CRC) and the United Nations
Development Programme (UNDP). The UNDP Human Development Report 1999 convincingly argues
that reaping the benefits of a globalized economy cannot be done by merely forcing countries to open up
their economies. (145) To make the most of those benefits there has to be a policy package. Governments
have to ensure that sound policies for social development and protection, poverty eradication, income
distribution and environmental protection are put in place, just as well-thought-out macroeconomic
policies and institutions have to be established to ensure sound economic management. In the absence of
that combination, sustained and sustainable development will remain illusory. It is also the case - as
successive waves of financial crises have taught - that sound social policies have to be in place in order to
absorb the shock of the vagaries of market forces. (146) The report also calls for a reorientation of global
governance that ensures equity in international negotiations and that has as its central focus human
development and human rights. (147)

57. The ILO has long engaged the phenomenon of globalization in a critical fashion. Just last year, it
promulgated the Convention concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour (Convention No. 182), as a response to the effects of unbridled policies of
economic liberation that have led to children being subjected to all forms of deleterious labour practices.
(148) In a meeting with the World Bank in 1998, the Director-General of the ILO set out the reasons why
the organization has an interest in the phenomenon of globalization:
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"We have a common interest in seeking to ensure that globalization is accompanied by steady growth in
employment opportunities. This is the main means through which globalization benefits are transmitted to
large numbers of working people and their families. High rates of employment growth are essential for
improving economic security and for achieving greater equity worldwide. Recourse to effective social
dialogue, on this score too, has definite advantages, namely to explore what is feasible and realistic and to
mobilize broad-based support for measures that have to be taken." (149)

58. An institution that has perhaps been greatly eclipsed in the debate about globalization but whose work
has been fundamental to the United Nations coming to grips with the phenomenon is UNCTAD. (150)
UNCTAD has been a consistent and incisive critic of the policies of economic liberalization pursued by
the Bretton Woods organizations and offered the first critical reviews of the reasons for the Asian crisis
that did not solely blame the Governments. Unfortunately, much of its work has not been taken up or
integrated into the workings of the relevant organs of the United Nations system. Part of the problem may
be that, as the head of the organization has often stated, UNCTAD lacks any negotiating authority, and
also that its role was reduced to technical assistance, analysis and consensus-building. (151) Needless to
say, at the UNCTAD X meeting in Bangkok in February this year, the organization's strengthened
mandate on debt, finance and financial architecture as well as its positive engagement with civil society
makes it a natural focal point within the United Nations system for further critical engagement with the
issue of globalization. (152)

59. United Nations bodies and specialized agencies such as the United Nations Children's Fund
(UNICEF), the United Nations Educational, Scientific and Cultural Organization (UNESCO), the Office
of the United Nations High Commissioner for Refugees (UNHCR) and the United Nations Environment
Programme (UNEP) have all carried out work that has implications for the overall response by the United
Nations to the phenomenon of globalization. (153) Although some agencies - like UNICEF with respect to
the problem of the arsenic poisoning of wells in Bangladesh (154) - also have problems of accountability
and transparency, there is a point at which they can engage collectively in order to arrive at a concerted
and comprehensive inter-agency approach to the phenomenon of globalization.

60. It is abundantly clear that those human rights bodies and specialized agencies that have focused
attention on the impact of globalization on human rights have been ably assisted by NGOs that monitor
and are well versed in global economic trends. Those NGOs have been a driving force behind United
Nations activities in this field, providing a sharper focus on relevant issues. The Committee on Economic,
Social and Cultural Rights takes due cognizance of this fact and states that: "The political space that is
opening up in the cotridors of international policy making is largely a result of the spirited work of these
NGOs." (155) The vital contribution of civil society has to be recognized and fostered in order for the
United Nations to continue work on this issue.

61. Despite the clear concern manifested by the United Nations with respect to the various issues that
surround globalization and that have various implications for the work of several aspects of the
Organization, there are still many limitations on the extent to which the United Nations can
comprehensively tackle the issue. Among the most obvious is the fact that it does not participate in the
processes of negotiation and real decision-making concerning the processes of policy-making with respect
to international trade, investment and finance. Secondly, some of the ways in which the United Nations
and its agencies (like the UNDP) seek to link up with big business and MLIs raise numerous concerns.
(156) A danger exists of such linkages being exploited by the latter, while only paying lip-service to the
ideals and principles for which the United Nations was created and to which it continues to be devoted.
Moreover, because the actors who are being linked up with have considerably more financial and political
clout, there is a danger that the United Nations will come out the loser. (157) As such, there is an obvious
need for an a priori formulation of the basic principles on which such associations and arrangements are to
be based, and for human rights issues to be clearly incorporated therein.
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VI. CONCLUSIONS AND RECOMMENDATIONS

62. From the preceding analysis, it is fairly evident that the phenomenon of globalization, the processes
and institutional frameworks through which it is propagated, and its multifaceted nature have numerous
implications for the promotion and protection of all human rights. This implies that there is a need for a
critical reconceptualization of the policies and instruments of international trade, investment and finance.
Such reconceptualization must cease treating human rights issues as peripheral to their formulation and
operation. In other words, there is a dire need for human rights - with a particular emphasis on questions
relating to equality and non-discrimination - to be brought directly into the debate and the policy
considerations of those who formulate the policies and operate the institutions that are at the forefront of
the drive for the increased globalization of contemporary society.

63. There is a growing clamour - particularly from the main beneficiaries of globalization - that rules need
to be established to govern the international economy, with a specific focus on questions such as copyright
violations, trade sanctions, and protections for increased foreign investment. It is this desire that led to the
articulation of the Washington Consensus and structural adjustment programmes (SAPs) by the Bretton
Woods organizations, the attempt to forge ahead with a Multilateral Agreement on Investment (MAI) in
the OECD, and ultimately to the creation of WT'O. Unsurprisingly, most such demands emanate from
those who are already benefiting to a considerable degree from the current inequities in the global
economy. (158) However, what is required is a more balanced approach, which ensures that human rights
principles are integrated into the rule-making processes from the outset. The primacy of human rights law
over all other regimes of international law is a basic and fundamental principle that should not be departed
from. In seeking to achieve this objective critical challenges must be made to the dominant neoliberal
economic framework of analysis, and in particular to the measures of austerity and punitive conditionality
that have been the modus operandi of the existing system. Further reviews of existing debt relief and
poverty eradication measures must also be undertaken from a human rights perspective.

64. There can be little doubt that the involvement of women in the elaboration of the regimes governing
international trade, investment and finance has been rather abysmal. Indeed, women continue to be a
grossly under-represented group within institutions such as WTO and the IMF, and even the World Bank.
Furthermore, the attempts to conduct gender-related analyses of the activities of such organizations have
been few and far between - especially from within. Consequently, there is a very great need to "engender"
the institutional frameworks within which the processes of globalization are being elaborated.
Furthermore, there is an urgent need to conduct gender-specific analyses of the impact of globalization in
its trade, investment and financial aspects.

65. Quite clearly, the rules of international trade, investment and finance require urgent reform. At the
same time, if this study has shown nothing else, it is that the institutions that currently make the rules that
govern the processes of globalization as we know them also require reform. (159) Such reform must deal
with issues concerning participation and involvement, transparency in decision-making, negotiations,
dispute settlement, and trade and investment policy reviews. Issues of leadership, recruitment and
inclusiveness must likewise be addressed. The running question that needs to be asked in such a review is:
To what extent do existing practices correspond to the basic tenets of human rights law? (160)
Furthermore, mechanisms for conducting critical in-house and external evaluations and complaint
investigations (ombudspersons) should be established. Central to these processes of reform must be the
numerous non-State and civil society voices that have been at the forefront in articulating the grievances of
humanity towards the unbridled spread of a global system of economic ordering that has produced few
benefits for the majority of humankind.

66. In the same way that the Sub-Commission has embarked upon a process of formulating a draft code of
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conduct for TNCs, it is time that an attempt was made to formulate guidelines that elaborate the basic
human rights obligations of the main actors within the context of globalization. These guidelines would be
applied not only to the various regimes of international trade, investment and finance, but also to the
institutional arrangements within which these regimes are housed. These include the Bretton Woods
organizations, WTO and regional organizations such as the OECD, the Asian and African Development
Banks (both known as ADB), and the host of other agencies that have been created to deal with the
promotion and regulation of international and regional trade, investment and finance. Part of this process
can include the elaboration of a framework within which these actors can begin to conduct human rights
impact assessments (HRIAs) in order to be able to assess the human rights implications of their activities
before they execute them.

67. Despite the fairly active engagement of a number of United Nations bodies and specialized agencies
with the issue of globalization, much more can still be done. In the first instance, those organizations
which appear not to have been as deeply involved in the issue (and particularly with its human rights
implications), such as the World Intellectual Property Organization (WIPO) and the World Health
Organization (WHO), should begin to address the issue in a more critical and far-reaching manner.
Furthermore, there should also be more cross-agency dialogue, both within the United Nations system and
across institutional boundaries with the MLIs and WTO. The basic premise for such dialogue must be the
elaboration of the fundamental human rights principles that underpin their activities in the arenas of

" international trade, investment and finance.

68. Given that the parameters of the subject of globalization remain very wide, and that even within the
context of this preliminary report there are numerous issues that require deeper consideration, it is
recommended that the Special Rapporteurs remain seized of the subject and prepare a final report for
submission to the Sub-Commission and the Commission at their next sessions.

Notes
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