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 موجز

بدعـوة من حكومة هندوراس، قام الفريق العامل املعين حباالت االختفاء القسري أو غري الطوعي بزيارة    
،  مقرره-وكان الفريق العامل ممثالً برئيسه . ٢٠٠٧فرباير / شباط٢يناير إىل / كانون الثاين٣١البلد يف الفترة من 

وكانت هذه الزيارة جزءاً من زيارة إقليمية       . السيد سانتياغو كوركويرا، وبأحد أعضائه، السيد دراكو غوتليشر       
 .ألربعة بلدان يف أمريكا الوسطى لديها عدد كبري من احلاالت اليت تتطلب توضيحاً

 أكرب عدد ممكن من أوالً، مجع معلومات ميكن أن تستخدم أساساً لتوضيح: وكان هلذه الزيارة غرضان مها 
ثانياً، مناقشة اجلهود اليت    . حاالت االختفاء القسري يف هندوراس واليت ال تزال مسجلة يف ملفات الفريق العامل            

ميكـن أن تبذهلا احلكومة، بالتعاون مع الفريق العامل، من أجل معاجلة حاالت االختفاء القسري يف ضوء املعايري                 
، الذي  ")اإلعالن("إلعالن املتعلق حبماية مجيع األشخاص من االختفاء القسري         الدولية حلقوق اإلنسان، وخباصة ا    

 .١٩٩٢ديسمرب / كانون األول١٨ املؤرخ ٤٧/١٣٣اعتمدته اجلمعية العامة مبوجب قرارها 

وأثناء الزيارة، التقى الفريق العامل مبمثلني عن املفوضية الوطنية حلقوق اإلنسان، وأمانة الشؤون األمنية،               
تب النيابة العامة، وحمكمة العدل العليا، مبا يف ذلك احملكمة الدستورية، وجلنة حقوق اإلنسان يف الكونغرس،                ومك

وقبل عقد مؤمتر صحفي يف ختام الزيارة،       . ووزارة الداخلـية والعدل، ووزارة الشؤون األمنية، ووزارة اخلارجية        
 .ته األوليةأبلغ الفريق العامل وزارة اخلارجية مبالحظاته واستنتاجا

والتقى الفريق العامل أيضاً بأعضاء يف منظمات مدنية شىت وبأقارب ضحايا االختفاء القسري، وأجرى               
 .معهم حواراً صرحياً وموضوعياً

وينقسـم هـذا الـتقرير إىل سـتة فصـول، الثالثة األوىل منها ذات طابع عام، وتتناول الغرض من الزيارة                      
 .الفصل الثالث من التقرير السياق التارخيي والسياسي لالختفاء القسري يف هندوراسويعرض . واالجتماعات اليت عقدت

ويقـدم الفصـل الـرابع وصفاً عاماً لإلطار الدستوري والقانوين املتعلق حباالت االختفاء القسري يف                 
قانونية وحيلـل هذا الفصل االعتراف حبقوق اإلنسان يف الدستور وسبل االنتصاف أو الضمانات ال             . هـندوراس 

املنصـوص علـيها يف الدسـتور، واملعاهدات الدولية اليت دخلت هندوراس طرفاً فيها، وعدم النص على جرمية                  
 .االختفاء القسري يف قانون العقوبات هلندوراس

ويعـّدد الفصالن األخريان التدابري اليت اختذهتا حكومة هندوراس سواء يف توضيح احلاالت أو يف تطبيق                 
 .كما يشري هذان الفصالن إىل ما يوجد يف البلد من عقبات حتول دون تنفيذ اإلعالن. يف البلدأحكام اإلعالن 

ففيما يتعلق  . ويعـاجل الفصل اخلامس مسألة اإلفالت من العقاب واحلق يف معرفة احلقيقة وحتقيق العدالة              
رير تفيد أن أشخاصاً ُينسب إليهم مبسألة اإلفالت من العقاب، يشري هذا الفصل إىل ما تلقاه الفريق العامل من تقا

ارتكـاب انتهاكات جسيمة حلقوق اإلنسان هم أحرار طلقاء مل حيقَّق معهم ومل يدانوا، بل ما زالوا يشغلون يف                   
 .بعض احلاالت مناصب عامة
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 يف وفيما يتعلق باحلق يف معرفة احلقيقة وحتقيق العدالة، ذُكر أنه ال توجد حىت اآلن أية أوامر بإلقاء القبض 
كما يشري التقرير إىل مسؤولية دولة هندوراس عن التحقيق يف هذه           . حاالت االختفاء القسري اليت مل توضَّح بعد      

ويف هذا الصدد، يرد حتليل لبعض التدابري اليت اختذهتا الدولة . اجلرائم ومعاقبة اجلناة على الصعيدين اجلنائي واملدين  
 .اهتا حيال اهليئات الدوليةمن أجل إجراء التحّريات والوفاء بالتزام

. ويأيت الفصل السادس على ذكر اجلهود املبذولة للبحث عن األشخاص املختفني واحلق يف اجلرب الكامل               
ويشـري هـذا الفصل إىل أن حكومة هندوراس تبذل جهوداً تستحق الثناء للبحث عن ضحايا االختفاء القسري                  

ومع ذلك، يرى الفريق العامل أنه من املستحسن وضع         . ومالئموالوفاء حبق أقارهبم يف احلصول على جرب عادل         
وينبغي أن تستفيد هذه اخلطة من املشاركة النشطة        . خطـة أو برنامج حكومي للبحث عن األشخاص املختفني        

. للمجتمع املدين وأن تتيح لـه االطالع الكامل على املعلومات ذات الصلة، وذلك إعماالً للحق يف معرفة احلقيقة
اً، يقترح الفريق العامل إنشاء نظام لإلعالن عن حاالت االختفاء القسري يتيح تطبيق القواعد املعمول هبا يف وأخري

 .جمال قانون األسرة واإلرث، دون املساس باحلق يف معرفة احلقيقة وحتقيق العدالة ويف اجلرب العادل واملالئم

عدداً من التوصيات اليت يأمل أن تأخذ هبا حكومة         واستناداً إىل هذه االستنتاجات، يقدم الفريق العامل         
 .هندوراس وتضعها موضع التنفيذ يف أقرب وقت ممكن

 :ومن بني التوصيات الواردة يف التقرير، يسلط الفريق العامل الضوء على ما يلي 

 توصـى السلطة التشريعية يف هندوراس بإدراج االختفاء القسري كجرمية قائمة بذاهتا يف قانون              )أ( 
 :العقوبات وباعتماد تشريعات ترمي إىل حتقيق ما يلي

 توقيع عقوبات تتناسب مع اخلطورة الشديدة هلذه اجلرمية؛ `١` 

احـترام املبدأ الذي يقضي بأن السمة األساسية هلذا الفعل اإلجرامي هي أن يكون جرمية ذات                 `٢` 
 طابع مستمر؛  

ت الطاعة الواجبة أو الطوارئ أو الظروف االستثنائية، عدم استبعاد املسؤولية أو ختفيفها يف حاال `٣` 
من اإلعالن واملادة السابعة من اتفاقية البلدان األمريكية املتعلقة         ) ٣(١٧ومـراعاة أحكام املادة       
 باالختفاء القسري لألشخاص، فيما يتعلق بتقادم اجلرمية املذكورة؛  

ء القسري إالّ أمام احملاكم العادية املختصة       عـدم جـواز حماكمة املسؤولني عن جرمية االختفا         `٤` 
 واستبعاد أية حمكمة خاصة أخرى، وال سيما احملاكم العسكرية؛  

يدعو الفريق العامل هندوراس مع فائق االحترام إىل أن تصبح طرفاً يف االتفاقية الدولية اجلديدة                )ب( 
 حلماية مجيع األشخاص من االختفاء القسري؛

عامل أن يوصي حكومة هندوراس بأن تعتمد التدابري الالزمة لكي نضع موضع    يـود الفـريق ال     )ج( 
 من اإلعالن اليت تنص، باإلضافة إىل العقوبات اجلنائية املنطبقة، على أن األشخاص الذين              ٥التنفـيذ الفعلي أحكام املادة      
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 أنه جيب عليهم تعويض الضحايا      ينسب إليهم ارتكاب جرائم االختفاء القسري يتحملون أيضاً مسؤولية مدنية عامة، أي           
  من اإلعالن؛١٦ من املادة ١عما سببوه هلم من ضرر وتنحيتهم من وظائفهم، وفقاً ألحكام الفقرة 

على الرغم مما بذلته حكومة هندوراس من جهود تستحق الثناء للبحث عن األشخاص املختفني،  )د( 
 وحتقيق نتائج أفضل لو ُوجدت آلية مؤسسية للبحث عن يرى الفريق العامل أنه كان ميكن إحراز مزيد من التقدم

ويستحسن إنشاء مثل هذه اآللية بإصدار مرسوم تشريعي؛ كما ينبغي أن متتثل هذه اآللية              . األشـخاص املختفني  
 ملبادئ باريس وأن يتاح هلا االطالع الكامل على املعلومات ذات الصلة، وذلك إعماالً للحق يف معرفة احلقيقة؛

 سياق اآللية املقترحة يف الفقرة السابقة، يرى الفريق العامل أنه ينبغي تنفيذ خطة شاملة جلرب                يف  )ه( 
الضرر تشمل التعويض املالئم وغري ذلك من وسائل اجلرب، مثل رد االعتبار على أكمل وجه ممكن، مع االحترام                  

 التام للحق يف حتقيق العدالة ومعرفة احلقيقة؛

 األجهزة احلكومية وغري احلكومية على تعزيز التعاون من أجل حل املشاكل            حيث الفريق العامل   )و( 
كما يوصي الفريق العامل منظمات أقارب األشخاص       . املـتعلقة حبـاالت االختفاء القسري اليت مل توضح بعد         

زيز املخـتفني وغريها من منظمات حقوق اإلنسان بأن حتافظ على ما بينها من عالقة وتنسيق وثيقني من أجل تع                  
 .أنشطتها وضمان حتقيق أهدافها
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I.  INTRODUCTION 

1. At the invitation of the Government of Honduras, the Working Group on Enforced or 
Involuntary Disappearances visited the country from 31 January to 2 February 2007. The Working 
Group was represented by its Chairman-Rapporteur, Santiago Corcuera, and one of its members, 
Darko Götllicher. The mission was part of a regional visit to four Central American countries with 
high numbers of cases awaiting clarification: Guatemala, Honduras, El Salvador and Nicaragua. 
The Working Group visited Guatemala in September 2006 and, immediately following the visit to 
Honduras, went to El Salvador. As for Nicaragua, the Working Group is pursuing its dialogue with 
the authorities. 

2. The purposes of the mission were, firstly, to gather information which might serve as a 
basis for clarifying as many as possible of the cases of enforced disappearance in Honduras which 
are still pending in the Working Group’s files. The second purpose was to discuss possible efforts 
which might be made by the Government, in cooperation with the Working Group, to deal with 
cases of enforced disappearance in the light of international human rights standards, especially the 
Declaration on the Protection of All Persons from Enforced Disappearance (“the Declaration”), 
issued by the General Assembly in resolution 47/133 of 18 December 1992. 

II.  GENERAL OBSERVATIONS 

3. During the visit the Working Group held interviews with representatives of the National 
Commissioner for Human Rights, the Secretariat of Security, the Office of the Attorney-General, 
the Supreme Court, including the Constitutional Court, the Congress’s Human Rights Commission, 
the Ministry of the Interior and Justice, the Ministry of Security and the Ministry of Foreign 
Affairs. Before holding a press conference at the end of the visit, the Working Group informed the 
Ministry of Foreign Affairs of its observations and preliminary conclusions. 

4. The Working Group also interviewed members of various organizations representing civil 
society and the relatives of victims of enforced disappearance, with whom it held an open and 
objective dialogue. In order to obtain a balanced picture, the Working Group considers it essential 
to hold information-gathering meetings with both official and civil-society sources, especially 
those concentrating on the search for victims of enforced disappearance. 

5. The Working Group expressed its deep appreciation for the considerable support provided 
by the Government of Honduras in order to ensure the success of the mission. Similarly, the Group 
was able to note a constructive attitude on the part of the public officials it encountered towards 
the task of devising legal machinery and government policies aimed at clarifying the cases of 
enforced disappearance, and implementing a national policy of respect for human rights. 

III.  HISTORICAL AND POLITICAL CONTEXT 

6. Honduras is situated in the centre of the Central American isthmus, and covers an area 
of 112,492 square kilometres. It shares borders with the republics of El Salvador, Guatemala and 
Nicaragua, and is bounded to the north by the Atlantic Ocean and the Caribbean Sea and to the 
south by the Pacific Ocean. 

7. Honduras is a democratic and constitutional republic. The President of the Republic heads 
the executive and is directly elected by simple majority vote for a term of four years. The 1957 
Constitution abolished the office of Vice-President, which was reinstated in 2002. The 
single-chamber Congress consists of 128 deputies and an equal number of alternates, elected for a 
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term of four years. The judiciary consists of the Supreme Court of Justice, courts of appeal and the 
courts and other judicial bodies established by law. 

8. Since its independence in 1821, Honduras has witnessed a number of rebellions and 
changes of government, especially those led by the armed forces during the twentieth century. 
A first coup d�état took place in 1956, carried out by a military junta. Owing to the tremendous 
power of the armed forces in Honduras at that time, the 1956 coup was followed by another in 
1963, another in 1972, the fourth in 1975 and the last in 1978. 

9. Only in 1980 were presidential elections held in the country, nearly 30 years after the 
armed forces seized power. Yet the armed forces retained a decisive role in the life of the country, 
until in 1999 the high command handed over control of the armed forces to the President, putting 
an end to the military�s freedom of action which had lasted over 40 years. 

10. As a result of the armed conflicts which took place in El Salvador and Nicaragua during the 
1970s and 1980s, the armed forces in Honduras stepped up their counter-insurgency activities. 
Between 1980 and 1984, Honduran security forces carried out a systematic campaign of human 
rights violations, principally arbitrary detentions, torture, enforced disappearances and 
extrajudicial executions in the country. The most frequent targets were political activists, who were 
thought to be linked to the revolutionary movements in the region. 

11. Testimony given by officers involved in these incidents indicates that most of these human 
rights violations were carried out by rebellious military units and the famous “Battalion 316�, a 
death squad under the command of military intelligence officials. 

12. During the 1980s, Honduras also became a launching pad for the anti-Sandinist forces 
known as the Contras, who were fighting the Marxist Government of Nicaragua. According to 
reports, the Contras were operating with support from the Salvadoran armed forces which were 
fighting leftist guerrillas in that country. It has also been reported that the Contras were responsible 
for some of the enforced disappearances in Honduras. 

13. On 29 December 1993, Honduras�s National Commissioner for Human Rights released a 
report entitled “Los hechos hablan por sí mismos: informe preliminar sobre los desaparecidos en 
Honduras 1980-1993� [�The facts speak for themselves: Preliminary report on missing persons in 
Honduras, 1980-1993�]. This report was a landmark in the modern history of Honduras, 
constituting the first acknowledgement of the Government’s responsibility for the disappearance of 
over 180 Hondurans and foreigners during the 1980s. 

14. The report assigns responsibility for those disappearances to members of the Honduran 
armed forces and the Nicaraguan rebels operating in Honduras, and also states that some Argentine 
and United States intelligence units were instrumental in training the alleged perpetrators. The 
report also includes a controversial military document according to which the chief of the armed 
forces in 1993, General Luis Alonzo Discua, was commander of Battalion 316 in 1984. The report 
deplores the fact that at the time of its release none of the cases had been investigated, and no one 
had been punished. 

15. Following the publication of the report, the Government undertook to prosecute those 
responsible for the violations, and to that end instructed the Special Attorney for Human Rights to 
investigate them. This post was created in 1994 as part of a series of government reforms designed, 
among other things, to reduce the army’s political influence and reform the police. 
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16. At the international level, the Inter-American Court of Human Rights, in an unprecedented 
action, found in 1988 that a practice of disappearances carried out or tolerated by the Honduran 
authorities existed between 1981 and 1984, and that Honduras bore responsibility for involuntary 
disappearance in a specific case. The Court also found that the disappearances constituted a failure 
by the Government to guarantee the human rights affected by that practice, namely, the right to 
personal liberty, the right to personal integrity and the right to life.1 Meanwhile, the Working 
Group has received 203 cases of enforced disappearance for consideration. Most of these 
disappearances were allegedly committed by members of the National Office of Investigations. 
Over the years, the Working Group has received communications from the Government containing 
information on the investigations carried out in the country to find the victims of enforced 
disappearance. However, and despite the Government’s efforts, a large number of cases have not 
been clarified, owing to the fact that, if the Working Group is to be able to declare a case clarified, 
the fate or whereabouts of the victim must have been established. Sources have kept the Working 
Group informed of efforts made by the families of the victims to ascertain the whereabouts of their 
loved ones. Currently 125 cases are awaiting clarification. 

IV. CONSTITUTIONAL AND LEGAL FRAMEWORK 
APPLYING TO ENFORCED DISAPPEARANCES 

A.  Recognition of human rights in the Constitution 

17. The Constitution of Honduras enshrines many of the rights set out in international human 
rights law. Title III, on declarations, rights and guarantees, lists individual rights, social rights, 
children’s rights and rights in the fields of labour, social security, health, education and culture and 
housing. 

18. The Constitution makes no specific mention of enforced disappearance. However, it does 
safeguard all the rights which are violated when this offence is committed, such as the right to life, 
the right to personal liberty, the right to due process, physical, psychological and moral integrity, 
including the prohibition of torture or other cruel, inhuman or degrading punishment or treatment 
and the prohibition of arbitrary detention. 

B. Legal remedies or safeguards offered by the 
Constitution 

1.  The remedy of amparo and habeas corpus 

19. The Constitution also sets out safeguards, including the remedy of habeas corpus and 
amparo, as well as the option to seek a declaration of unconstitutionality and the review of 
legislation. A habeas corpus application may be made when a person is unlawfully detained or 
deprived of the right to enjoy individual liberty or, while in detention, suffers mistreatment, torture 
or any coercion, restriction or disturbance which is not necessary to ensure his or her individual 
security or order in the prison. An amparo application may be lodged in order to uphold or recover 
the rights acknowledged in the Constitution, or to secure a declaration, in specific cases, that a law 
or act of authority is not applicable because it violates the rights acknowledged in the Constitution. 

                                                      

1  Velásquez Rodríguez case. Judgement of 29 July 1988. Series C, No. 4, para. 148. 
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20. The Constitutional Justice Act entered into force on 23 September 2005. Its purpose is to 
“elaborate on constitutional safeguards and measures upholding the constitutional legal order”. The 
Act also regulates such measures as amparo, habeas corpus, habeas data and applications for 
constitutional review. Under article 2 of the Act, its provisions must be interpreted and applied in 
accordance with international human rights instruments which are in force in Honduras. 

21. It is important to emphasize that the Constitutional Justice Act specifies the right to lodge 
an amparo application in order to uphold or recover not only the rights set out in the Constitution, 
but also those laid down in “treaties, conventions and other international instruments”.2 In this 
regard, both the rights acknowledged in the Constitution and those set forth in international law 
enjoy protection under the law. 

2.  National Commissioner for Human Rights 

22. In 1994 the Constitution was amended to set up the office of National Commissioner 
for Human Rights. The role of the National Commissioner is to guarantee the rights acknowledged 
in the Constitution and in the international treaties to which Honduras is a party. The functions and 
structure of the office are set out in the National Commissioner for Human Rights Act of 
21 November 1995. 

3.  Legal status of international treaties 

23. The Constitution lays down that international treaties entered into by Honduras form part 
of domestic law, and that in the event of conflict between the treaty and the laws, the international 
treaty shall prevail. In article 17, the Constitution also states that �when an international treaty 
affects a constitutional provision, it must be adopted through the same procedure as that governing 
an amendment to the Constitution before being ratified by the executive branch”. 

24. In that regard, it is important to emphasize the content of paragraphs 3 and 4 of article 76 
of the Constitutional Justice Act, relating to international treaties. Paragraph 3 provides that the 
application may be made “when at the time of approval of an international treaty which affects a 
provision of the Constitution, the procedure laid down in article 17 of the Constitution is not 
followed�, while paragraph 4 provides that the application may be made �when an ordinary statute 
contradicts the provisions of an international treaty or convention to which Honduras is a party”. 
As regards the international treaties in force in the country, and in particular the Inter-American 
Convention on Forced Disappearance of Persons, it should be mentioned that none was ratified in 
accordance with the provisions of article 17. 

4.  Amnesty Act 

25. In 1991 a broad-ranging Amnesty Act entered into force, which applies to all persons who 
have been convicted, accused or investigated for political offences or related ordinary offences. In 
that regard, the Supreme Court has handed down two decisions. The first indicates that an amnesty 
cannot be granted before the judicial authorities have properly investigated the case. In the second, 
the Court declared the Act unconstitutional because its provisions were too vague and did not apply 
to ordinary offences. 

                                                      

2  Constitutional Justice Act, art. 41.1. 
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C.  International human rights treaties 

26. Honduras is a party to the seven principal human rights treaties - the International 
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and 
Cultural Rights, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, the International Convention on the Elimination of All Forms of Racial 
Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women, 
the Convention on the Rights of the Child and the International Convention on the Protection of 
the Rights of All Migrant Workers and Members of Their Families. 

27. Honduras has also ratified the first Optional Protocol to the International Covenant on Civil 
and Political Rights, the Optional Protocol to the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, the Optional Protocol to the Convention on the 
Rights of the Child on the involvement of children in armed conflict and the Optional Protocol on 
the sale of children, child prostitution and child pornography. In July 2002, Honduras ratified the 
Rome Statute of the International Criminal Court. 

28. At the regional level, Honduras is a party to the American Convention on Human Rights, 
the “Pact of San José”, the Inter-American Convention on Forced Disappearance of Persons and 
the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against 
Women, the “Convention of Belem do Para”. 

D. Failure to class enforced disappearance as 
an offence in the Criminal Code 

29. Carrying out enforced disappearance is not classified as a separate offence in the Honduran 
Criminal Code, as required by the Declaration (art. 3) and the Inter-American Convention on 
Forced Disappearance of Persons (art. 1, para. (d)). 

30. Honduras submitted its initial report on the implementation of the International Covenant 
on Civil and Political Rights to the Human Rights Committee in 2005. In its concluding 
observations adopted on 13 December 2006 (eighty-eighth session), the Committee expressed its 
concern that the fact that enforced disappearance is not qualified as a crime in the Criminal Code 
has contributed to impunity, and recommended that Honduras should amend the Criminal Code in 
order to include the crime of enforced disappearance.3  

31. During its meetings with government officials and members of the legislature, the 
Working Group raised this issue and observed a positive attitude towards the resolution of the 
problem of the lack of criminal legislation in relation to enforced disappearance. Both in the press 
release issued at the end of the mission and in the preliminary note submitted to the Human Rights 
Council on 20 March 2007, the Working Group referred to this situation, and drew great hope from 
the fact that the Honduran delegation, which was participating as a concerned State at that session 
of the Council, stated that it had already taken steps leading towards the drafting of a bill or 
amendments to criminal legislation, and for that purpose was even working towards the signing of 
a technical assistance agreement with the Office of the United Nations High Commissioner for 
Human Rights. 

                                                      

3  Document CCPR/C/HND/CO/1, para. 5. 
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1. Elements required for the categorization of enforced 
disappearance as an offence 

32. The Working Group considers that, in order for the categorization of enforced 
disappearance to be in keeping with international instruments in this field, it should display the 
following features. 

33. As regards the punishment which should be set for this offence, the Working Group wishes 
to refer to the provision of article 4 of the Declaration that the punishment should be 
commensurate with the extreme seriousness of the offence. Accordingly, it is advisable that when 
considering the punishment which should be set, a comparative study of Honduran criminal law 
should be carried out, in order to ensure that less serious offences than enforced disappearance do 
not incur more severe punishments than that which is to be set for enforced disappearance. 

34. Concerning the categorization of the offence of enforced disappearance, the Working Group 
wishes to point out that, as article 17 of the Declaration states, the essential characteristic of the 
unlawful act is that it is a continuing offence, in that when this behaviour occurs, its effects make 
themselves felt continuously, from the time when the first act is performed, such as detention, 
arrest or any other form of deprivation of liberty, followed by a refusal to acknowledge the 
perpetration of the act or to supply information on the fate or whereabouts of the victim, and until 
such time as the fate or whereabouts of the victim are clearly determined.   

35. Concerning the perpetrator of the offence, it is important for the legislation in question to 
mention the content of article 6, paragraph 1, and article 7 of the Declaration, to the effect that 
“[n]o order or instruction of any public authority, civilian, military or other, may be invoked to 
justify an enforced disappearance …” and that “[n]o circumstances whatsoever, whether a threat of 
war, a state of war, internal political instability or any other public emergency, may be invoked to 
justify enforced disappearances”. 

36. Concerning the question of the possibility that criminal responsibility for the commission 
of this offence may cease as a result of prescription, the Working Group wishes to draw attention to 
the provisions of article 17, paragraph 3, of the Declaration, to the effect that �[s]tatutes of 
limitations, where they exist, relating to acts of enforced disappearance shall be substantial and 
commensurate with the extreme seriousness of the offence”. Nevertheless, it is obviously 
preferable for criminal legislation to rule out the possibility that this extremely serious offence 
might not be subject to prescription, as may be inferred from article VII of the Inter-American 
Convention on Forced Disappearance of Persons. 

37. When this offence is committed in a context or situation in which it becomes a crime 
against humanity, it should not be subject to prescription in any circumstances. In this regard, it is 
recommended that Honduras should become a party to the Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes against Humanity.  

38. It is also recommended that the legal reform in this area should be in keeping with the 
provision of article 16, paragraph 2, of the Declaration that persons who have perpetrated enforced 
disappearances “shall be tried only by the competent ordinary courts in each State, and not by any 
other special tribunal, in particular military courts”, which is in conformity with the provisions of 
article IX of the Inter-American Convention on Forced Disappearance of Persons. 

39. The Working Group wishes to remind Honduras, in order that it should be borne in mind in 
the legal reform in this area, that under article 5 of the Declaration, in addition to the applicable 
criminal penalties, the alleged perpetrators of enforced disappearances bear general civil liability, 
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that is, they must compensate the victims for harm caused and must suffer administrative 
disqualification, in accordance with article 16, paragraph 1, of the Declaration. That is the case 
without prejudice to the international responsibility which Honduras bears in accordance with the 
principles of international law, in the light of the above-mentioned article 5 of the Declaration. 

40. The Working Group expresses the hope that the legislative process announced by the 
Government of Honduras will be duly completed and that the legislation in this area will not be 
confined to categorizing the offence of enforced disappearance as a separate offence, but will also 
address the other issues recommended in this report. 

V.  IMPUNITY AND THE RIGHT TO TRUTH AND JUSTICE 

41. As already mentioned, the Working Group was informed that in 1991 a broad-ranging 
Amnesty Act entered into force, which applies to all persons who have been convicted, accused or 
investigated for political offences or related ordinary offences. In that regard, the Supreme Court 
has handed down two decisions. The first indicates that an amnesty cannot be granted before the 
judicial authorities have properly investigated the case. In the second, the Court declared the Act 
unconstitutional because the laws are too vague and do not apply to ordinary offences. 

42. Although article 205, paragraph 16, of the Constitution does not allow the adoption of 
amnesty laws for offences other than political and related offences,4 the Working Group is 
concerned because, using the yardstick of the Declaration, certain similar measures exist in 
Honduras which result in a de facto amnesty for persons responsible for serious violations of 
human rights, including enforced disappearances. 

43. In this regard, the Working Group was informed that alleged perpetrators of serious 
violations of human rights, including disappearances, are not only at large, but in addition are not 
the subject of any effective investigation, still less any conviction by a court. What is more, 
according to reliable reports, some of the alleged perpetrators of enforced disappearance (repeated 
reference was made to former members of �Battalion 316�) are still active, and in some cases 
occupy public posts in various organizations, a situation contrary to the provisions of article 16.1 
of the Declaration. 

44. In connection with the above, the Working Group was informed that to date no arrest 
warrants have been issued in the cases of enforced disappearance which the Working Group still 
has pending in its files, a situation contrary to the provisions of article 13, paragraph 6, of the 
Declaration. 

45. In this regard, it is pertinent to mention that primary responsibility for investigating cases 
of enforced disappearance and punishing those responsible for this offence is borne by the State, so 
that even if civil-society organizations might display reluctance or lack of interest in cooperating 
by providing information on pending cases, the State should not suspend its investigations or close 
the cases in question, but on the contrary open State-run channels of information which might still 
be protected.  

46. Under article 5 of the Declaration, in addition to the applicable criminal penalties, the 
alleged perpetrators of enforced disappearances bear general civil liability, that is, they must 

                                                      

4  Article V of the Inter-American Convention on Forced Disappearance of Persons states that “the forced 

disappearance of persons shall not be considered a political [offence] for purposes of extradition”. 
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compensate the victims for harm caused and must suffer administrative disqualification, in 
accordance with article 16, paragraph [1], of the Declaration. That is the case without prejudice to 
the international responsibility which Honduras bears in accordance with the principles of 
international law, in the light of the above-mentioned article 5 of the Declaration. 

47. In order to overcome the prevailing situation of impunity, there is a clear need to bring the 
legal framework applying to enforced disappearances into line with international human rights law, 
as recommended in this report. 

48. According to official reports, progress has been made in the investigations, and it was 
pointed out to the Working Group that, despite the material and economic difficulties involved, the 
Government is making considerable efforts. For example, it was emphasized that in the field of 
forensic medicine ante mortem information is being updated and a forensic team from a 
South American country has been engaged to help in identifying the bodies which have been 
exhumed. It was emphasized that 68 skeletons have been recovered and 4 sets of human remains 
have been identified and returned to the families concerned. 

49. The Working Group was also informed of the existence and operation of the Inter-agency 
Human Rights Group, which is coordinated by the Deputy Procurator-General and the 
representatives of the Ministries of Labour, the Honduran Institute for the Family (INHFA) and the 
Honduran Institute for Women (INAHM). It was also reported to have representatives of the 
Attorney-General, the Public Prosecutor, the Supreme Court and the Ministry of Foreign Affairs, in 
its capacity as Executive Secretariat. The purpose of this machinery, according to reports, is to 
focus on the State’s commitments via-a-vis international organizations, in terms of the drafting and 
presentation of reports, as well as dealing with cases pending in the inter-American system and 
maintaining channels of communication with civil-society organizations in relation to 
human rights. 

50. Notwithstanding the above, there is a need for the Government of Honduras to display 
greater resolve to initiate and sustain effective investigations into alleged perpetrators of enforced 
disappearances. To that end, as in any case involving offences committed by State officials, it is 
advisable that the attorneys or ministerial authorities responsible for carrying out such 
investigations, as well as those with the power to arrest the alleged perpetrators and bring them 
before the judicial authorities, should be independent of the executive branch and possess material 
resources and adequate staff who are well trained to perform their tasks. 

51. The launching of a special attorney’s office with the above-mentioned features would allay 
the concerns expressed to the Working Group by various non-official stakeholders, who argued in 
particular for the Criminal Investigation Directorate to operate functionally under the Public 
Prosecutor’s office, but fall administratively under the Ministry of Public Security. 

VI. THE SEARCH FOR MISSING PERSONS AND THE RIGHT  
TO FULL, FAIR AND ADEQUATE REPARATION 

52. Since its establishment, the Working Group has received for consideration 203 cases of 
enforced disappearance in Honduras, dating principally from 1981-1984. The Working Group still 
has 125 cases pending clarification as to the whereabouts or fate of the victims in these cases. As 
already mentioned, the main purpose of this mission was to gather information which might serve 
as a basis for clarifying as many as possible of the cases which are still pending in its files. The 
Working Group wishes to express its satisfaction at having gathered information from official and 
non-governmental sources which may possibly help to clarify some of these cases. On the basis of 
information supplied by the Government of Honduras, the Working Group decided, at its eighty-
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second session, that two cases would be considered to have been clarified if, within six months of 
having been informed of the response, the relatives do not make comments which call for further 
consideration by the Working Group. 

53. However, during the visit, the Working Group received a new request for acceptance of a 
case of enforced disappearance which occurred in December 2006. The case was transmitted to the 
Government of Honduras after being studied by the Working Group, and it is hoped that the 
authorities will launch appropriate investigations with a view to clarification. 

54. The Working Group found that the Government of Honduras is engaged in some 
praiseworthy efforts to search for disappeared persons. The Working Group also noted the 
praiseworthy efforts of the Government of Honduras to ensure respect for the right of the relatives 
of victims of enforced disappearances to fair and adequate reparation. 

55. However, the Working Group is convinced that greater progress could be made and better 
results obtained through the launching of a search mechanism for missing persons which 
constitutes a genuine State-run plan or programme. 

56. For that purpose, the search plan or programme should be entrusted to a body created by 
act of parliament which displays the characteristics of a national human rights institution, along the 
lines set out in the Principles relating to the Status of National Institutions for the promotion and 
protection of human rights (the Paris Principles). In other words, it should benefit from the 
involvement of civil-society organizations, and particularly that of the relatives and loved ones of 
missing persons, in accordance with article 13, paragraphs 1 and 4, of the Declaration. 

57. This body should also benefit from the active involvement of any authorities which might 
possess important information on pending cases and might still be under the cloak of State secrecy 
for security reasons. 

58. The Working Group learned that the Transparency and Access to Public Information Act 
had recently been enacted. Article 17 of the Act lists cases in which public information must be 
classed as restricted. Notwithstanding any restriction which may exist under Honduran law, it 
would be essential for the body to be set up to implement the search plan or programme for 
missing persons to have full access to all important information, on the understanding that the body 
should maintain the necessary confidentiality when a specific case so demands, especially with 
regard to criminal investigations being carried out by the competent investigating body, which, as 
has already been pointed out, must also be independent of the executive branch. 

59. The search plan or programme suggested in the above paragraphs should not stand in the 
way of the introduction of a system of enforced disappearance declarations, which would not entail 
the suspension or halting of investigations to determine the fate or whereabouts of the victims and 
punish those responsible, but would make it possible to properly apply relevant rules in relation to 
family law and inheritance, as well as opening up the possibility that the State might acknowledge 
responsibility and embark on the development of a programme of comprehensive redress for the 
relatives and loved ones of the missing persons, in keeping with article 19 of the Declaration; in 
other words, one which should include adequate compensation and other reparation such as the 
fullest possible rehabilitation, in a spirit of full respect for the right to justice and truth. 

 

 



A/HRC/7/2/Add.1 
Page 15 

VII.  CONCLUSIONS AND RECOMMENDATIONS 

60. Firstly, the members of the Working Group wish to express their deep appreciation for 
the considerable support provided by the Government of Honduras in order to ensure the 
success of this mission. The Working Group was able to perform its tasks quite freely, 
interviewing senior officials of the Government of Honduras and members of various 
non-governmental organizations and organizations of relatives of victims of enforced 
disappearance, with whom it held an open and objective dialogue. In order to obtain a 
balanced picture, the Working Group considers it essential to hold information-gathering 
meetings with both official and civil-society sources, especially those concentrating on the 
search for victims of enforced disappearance. 

61. The principal purposes of the visit were to gather information which might serve as a 
basis for clarifying cases of enforced disappearance in Honduras and to discuss possible 
efforts which might be made by the Government, in cooperation with the Working Group, to 
deal with cases of enforced disappearance in the light of international human rights 
standards, especially the Declaration. 

62. As regards clarification of cases pending before the Working Group, it may be 
concluded that, despite some praiseworthy efforts on the part of the Government to clarify 
some of these cases, those efforts appear to have been isolated and unsystematic, underlining 
the clear lack of a comprehensive search plan for missing persons. 

63. The same conclusion may be drawn with regard to a few favourable outcomes in 
relation to redress for relatives of victims of enforced disappearance. 

64. Concerning the legal framework in Honduras applying to enforced disappearances, 
the Working Group concludes that major gaps remain, particularly in relation to the lack of a 
separate statutory definition which adequately covers the offence of enforced disappearance. 
The Working Group welcomes reports that Honduras has established contact with the Office 
of the United Nations High Commissioner for Human Rights in order to secure the technical 
assistance required to implement the necessary legislative reforms in this area. 

65. As a result of the existing legal loopholes, and other limitations detailed in this report, 
a climate of impunity has prevailed in Honduras equivalent to the measures referred to in 
article 18 of the Declaration, which should be avoided. 

66. In the light of the above, the Working Group wishes to put forward the following 
recommendations, while expressing the hope that they will be taken up and put into effect by 
the Government of Honduras as soon as possible. 

 (a) It is recommended for the attention of the Honduran Parliament that enforced 
disappearance should be classed as a separate offence in the Criminal Code, and that the 
legislation to be adopted should: 

(i)  Specify penalties which are commensurate with the extremely serious 
nature of the offence; 

(ii) Respect the principle that the essential characteristic of the unlawful 
conduct is that it is a continuing offence; 
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(iii) Not class orders from a superior or emergency situations as factors which 
relieve the perpetrator of responsibility or diminish it, but take account of 
the provisions of article 17, paragraph 3, of the Declaration and article VII 
of the Inter-American Convention on Forced Disappearance of Persons, in 
relation to the statute of limitations for the offence in question; 

(iv) Stipulate that those responsible for the offence of enforced disappearance 
shall be tried only by the competent ordinary courts, in each State, and not 
by any other special tribunal, in particular military courts; 

 (b) The Working Group respectfully suggests that Honduras should become a 
party to the new International Convention for the Protection of All Persons from Enforced 
Disappearance; 

 (c) The Working Group wishes to recommend to the Government of Honduras 
that it should take steps to put into effect the provisions of article 5 of the Declaration, which 
provides that, in addition to the applicable criminal penalties, the alleged perpetrators of 
enforced disappearances bear general civil liability. That is, they must compensate the victims 
for harm caused and must suffer administrative disqualification, in accordance with article 
16, paragraph 1, of the Declaration; 

 (d) Despite the praiseworthy efforts made by the Government of Honduras to 
search for missing persons, the Working Group considers that greater progress could be made 
and better results obtained if there was an institutional search mechanism for missing 
persons. It is desirable that such a mechanism should be set up through legislation, that it 
should comply with the Paris Principles and that it should enjoy full access to important 
information in pursuance of the right to truth; 

 (e) In the context of the mechanism suggested in the preceding paragraph, the 
Working Group considers that a comprehensive programme of redress should be instituted, 
to include adequate compensation and other means of redress, such as the fullest possible 
rehabilitation, in a spirit of full respect for the right to justice and truth; 

 (f) The Working Group urges the governmental and non-governmental bodies to 
establish cooperative links with a view to solving the problems related to cases of enforced 
disappearance which have not yet been clarified. It also recommends that the organizations of 
relatives of missing persons and other human rights organizations should maintain close links 
and coordination so as to strengthen their activities and ensure the achievement of their 
objectives; 

 (g) The Working Group invites the Government of Honduras to submit to the 
Working Group, within 90 days from the date of publication of this report, a timetable 
indicating the steps that will be taken to put into effect the recommendations of the Working 
Group, the dates scheduled for each of these steps and the dates on which it is expected to 
complete the implementation of the recommendations. 

----- 

 


